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Explicat Hé?@mm :'.éia,:_zfm ingenere, 65 qromodo diffe-,
vat yab AStoneextinttdstrepta , inutiliy nulia_o,
i ' R : L - '. 1

N Ritcum' fermone pro-
(G verbivm: IO pidhts ifi/ da
Al patoee Rayfer fein Recht vers
B ,%%M [gbtgn. Via,Gail, d. Arreft.c.0.m:.
| fé‘}f-” 20. Tabor. in Racem. Crimin, PelQla
% 7, Befold. Thefaur. Pradt. woc. Nibil.

/NN ﬁf; Fritfchius in Gontinuat: Thefaur: Be
,% gl fold. p. 109, Per quod nihil aliud
: indigitatur, nifi actio inanis, qvam
: inopia debitoris excludit 4 6. . 4,
dol. mal, qvi enim nihil habet, ab eo etiam nihil peti poreft.
Unde jocose dixit Bartolus: MAL DA, CHINON HA conf.
Hering, d. Fidejulf.c. 20.§.15.n.3. Dehac ACTIONE INANI
differtaticiient inanguralem exhibiturus meritd eandem ab
ipfa explicatione vocis aufpicor, cum ipfius confideratione
mens ad rem ipfam melids cognofcendam praparetur.
IL. * Sifticautem (e primum vox A&ionsis , qvz unde die
Catur, cum Rotiflimym fic, lubeng ¢a, qvz circa etymologis
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am afferri poffent, pratérmitto. - Hemanymiam' qvod ats
tihet, patet actionis fignificatio qvam latif] mé;cmgﬂﬁh{j_&

dens generaliter omnem viventis operationem qva paffioni
epponitur.  Redt? igitur hiftrionum & fabrorum gvoqgve:
actionemdicerefolemus. Calvin.in Lex. Jurivac. 4. &E:g .
modo vocabulum Actionis fumicar vulgariter. Joridicéyerd
qvando accipitur,& ad ufum forenfem refertur, flumicur ratfus
latiflime latg; firicteatg; trictiflime. () latifime de omani lite
atq;caulapradicatur,fiveillaCivilis fiveCriminalis fic,qva alias
Acculavo dicitur, L ule. fFid.Privat.de ik [1. C.de Crim. Stellion.
rusr.Cqvando ald.Civ.a% Grim. Prejud.f8.[f de decnfi(3)laté (ub-
f2 complecticur omues civiles, AGiones no ordizarias tantd,
fed & extraordimarias, Interdicta,p rejudicia,imo imploratio.
nem etiamNobilis Judicisofficit 7,37, 7. 4, 0.65 4. [314.0. 178 §e
2 .4, 8. (3.) Stricté ordinarias, tam in rem qvam i1 perfo-
nam actionescomprehendit, £25.d. 0.6 4.(4) Scrictiflime,
folam actiontem int perfonam denotat, /- 18.4. 0. 54, 1. 178,
§.2.4.U.S. femperq; hoc (enfu oppomitur petittoni,qva actie
wrem fignificacur. §.z. In/h. qvib, mod, 051 toll. [,18. §. 1. d. Aew
eeptrlat : conf. Svendendorf, d A c. 1, Deferibitur Adtio ine
ftrictafignificatione,qvod fit Jus perfeqvendi in Judicio gved)
fibidebetur pr.Iufl.d. 48 Hanc A&ionis definitionem laté exa-
minant Bach. Uinn. Harprecht. & aliiad d. pr.  Daneoran- .
Tem variz Ationum (pecies, qvas omnes perleqvi inftitut
meinonelt, cumde ACTIONE INANI faltem qvadam in
medium affere conflicuerim, qvapropter benevolum le-
Qorem remitro ad Reink, Bachov. eleg : tralt,d. A%,0/dendor
P/ Claff: AG: Herfolt d. ASion. Svepaendorf: d. AFion. & alios
- pluresqvos recenfet Taboy in Syllog. mater : Tur:dir, voce Ao,

lL * Explicato itagve Actionis vocabulode voce INA~ |
NTmultatradereopera pretium non eff:inane emmin jureidé
cli, gvodvanum, [eu qvod eit fine effedty .Dmn;.r_,ﬁ'ﬂéqﬁ';d
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4d1.6. ffid.Dol.malin qvo fignificatuvox INANIS fzpiusin jure
noftro occurrit? fic enim i 1.8.§. 9. f ad. SCt: Pellj. inanis
dicitur Obligatio /n /, §. ffod. Condiéh. ob turp.caus. €5 1. 30,17 4.
Donat. mter vir. & Ux. Rtipulatio inanis in L. 38. > d* dol. mal.
epiftolainanis vocatur,

IV, HispremiffisActio inanisfic breviter deliniaripoterits
ACTIO INANIS EST ACTIO QVAM INOPIA DEBITORIS
EXCLUDIT.Revera enim hic cotnperit jusagendi qvamvis ob

L = - 5 I . " L]
mopiam debitoris fic (ine effedtu  Qvisnam vero fit inops

velpauper, variant Interpretes: qvidam pauperem defini-
unt, qvinon habet y0. aureos in bonis ¢ fecundum alios paue
perisdici folet, qvibona propria mobilia & immobilia nosn
poflidet y(ed operis manualibos (e fuffentare necelle haber,
Cravett: Conf. 199.n.8.Barbo/. l.1g.c. 15, axiom.1. Veriortamen
& commuunior fenitentia, qvod hoc fudicis arbirrio fit come
mitterrdum , P af s 34 Oet Befcheidenbeit des Ridy=
ecvs (ebye. Webun, 00/, Pract. voc. Avmubt. Infpe@a videlicet
perfonarum , locorum 4 rerom & caufaram qvalitate Alex. /.
7- Comf. 917, 3. Coler. Proc: Exec: Plec. 6,0, 163, Sebafl. Medic.
intyactid. Caf: fortuit, p-19v. 4+ Inopia autem & paupertas
hic fuuc fynonima, qvamvis ali Ratuant inopem i paupere
differre, qvod minus quamiille habear. Hinc pauper dici«
tur multis €x eo, qvod parum, inops verd qvod nitul habeat.
Seb. Medic.d. [ n. 7. 4. Qvomedo autem paupertas probetur
vid. dlex. li7.Conf 37. Speckhabn, cent. . GV 38y Manz.in Pi«
sracin, Debit. Decad. 1. quv, 5. per tot s | |

V. Ceterum quando circa altionem competentem
paupertatis & inopiz haberurratia , tunc agitur velex contra-
Ctu,velex delicto.  Prioricaflu obfinet Germanorum prover~
biunu - YOOnichEsiff / Dabat O Raifer fein Redst
vevlobeen/ ‘& adtiofirinanisvel qvoadlortemyel qvoad ue
furas, qvoad fortem iterum vel rotam vel parcemejus. Po~ -
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fieriori calu vero peena péeuniaria it corporalem commuta-
tur, juxtaillud brocardicum: Qvi non habet in zre,luat
in corpore,  Antequamautem fpecialiorem hujus themas
¢is tractationem aggrediar, paucis agendam eftdevocabulis
actioniinani maximeafhnibus,IT ACTIONE EXTINCTA;
INEPTA, INUTILI, NULLA, qvain proprio {ignificaty
ab adtione inani omninodilerepant.

VI. Adlio extincta eft,qvaeantea qvidem Actori com=-
petiit, {ed poftea certas ob caulas fublata eft, Sicadtio'Cie"
vilis & Crimigalis, (i ad idem tendunt unaalteram extiagvit,
v.C. Acti0 iniurtarum Civilis & criminalis tendunt ad vindi-"
Gam ambz Gail 1, 0. 5. p. 3. nevtra rem familiarem perfe.
qvitur, fed ineo rantum differunr, qvod illd poenam a&ori,
hic filco applicandam petamus, ideoqve una alteram tol«
lic, Maranta p. 4.dill. 1.n. p.47. Pariter atio fzpius extin-
avitur pacto & transaétione. Padto eogvenon nude, gvod
obligationem &actionem iplo juretollit. vid. L & fd. patt. 1.
17.§.1. ced. ubt dicitur ,qvod aiones injuriaram & furti per
pactum ipfo jure tollantur, Brunn,add. L. ibigve citatiadi. |/,
27, §. t.cod. ex hoc pactorum genere qvadam certam for.
mamnpomenqve habent, ut Novatio & Acceptilatio, quibus
non minus vers obligatio & actio aboletur . 1. 2. 3. I/,
gvib. mod. obl. toll, Lagierb. Compend: Jur.advit, de pacty pom.”
36.37. it adrie. ff. d. Novae. E5tit.d. deceps. add, ad dict. tit, Babm.
ad Wef: Eckholt. Struv, Exc. 47.th, 49. €787 Transaione,’
qva prior actio ipfo jurecollicur, {i vel RRipulatio intervene-
rit, five ea fimiplex fueric, five Aqviliana, cuifubjicicuracce.
ptilatio L g.L.1r. 1. 32:C. d, Tramsadl. vel per contra@um inno-
minatum:perfeda fuerit arg. /L 3. C eod. qvia tunc priftina
actioneagi non potelt. Habn: ad Wef. ad ibita d; Trapcait. n.,
Extinguitur porro actio pralcriptione rosi tie. ff. de diver/. &°
temp. prejor.de qva praicriptione actionum wid, Edkoly 4d tit.
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L. Ufurpat. & Ufucap: §. 23. feq9. Zanger d.Except. p. 5. e.v0. Sirub;
Exc, 46. 10, 27 feqq, Lauterb. comp. Fur. ad di&. tit. d. diver[; ¢
temps prafir. Extinguitur praterca atio rei intericy, Sk
enim res in {pecie debita fine culpa debitoris interierit,
actio Credicoris perimitar L. z3. fF d, V. 0. ibigrve Bruwn. add,
Lauterb. Compend. Jur. ad. tit-d, peric, €5 comm. rei Vendit. P
237. 4t &Gtract. Pandect. Synopt,eod. tit. §- 1. Extingviturdeniqve
actio {olutione pr. Infh.quib,mod. toll. 0bl. add. Vinn:Bach, Rit~
tershuf. Harprecht. ad d, pr. & paffin Dd. ad tit. F-55°C. d. fo<
/ut. Plures modos, qvibus actio extingvatur, Vidwap. Dis, Lantd
Comp. Fur, dtiz,d. Acceptilat. pom, s03,

VIL  Seqvitur jam attio inepta, qva dicitur, qvando
aitori'adve, fus reum comperit qvidem certum aliqgvod ju-~
ris remediom , Ted is non prob& examinatis omnibus caule
circumftantiis, nec ponderatis fatis actionis, qvamintende.
reconatur, reqvifitis, atione utiturincongrua, de gva a&tio=
neinepta tenendum,qvod is,qviactionemineptam propofuit,
ob id repulfus, ad aptam redire poflit, /, u1. §. pen, d. mﬁ. act,
Ligff.d. inoff.teflam. I. 97.d. A, €50. H. I, §-ff:d.Heved, petit.
Brumn, ad. d. 1.\1. Tiraguel. in l.boves §, hac fermone Limit. 1
%10, Mev. p. 5. D.199.Barbos. L.16. CoBeax, 0. Carpz. p,2ic.16. d.
19, 7.3 1tem, qvod liceat mutare libellum non rantum ante,
fed poft litis etiam counteflationem , ut expre{le docetur in
Soisednfl.d 4. € /,3.C. d. Edend.itatamen utreus (ervoturine
demnis, hee, utipfi refondantur fumcas, & decur fpatinm ad:
deliberandum L 79. d. Judic. conf. Brunn,adl.3.-C. d.Fdend.n.g.
Bacbov, d. Aition. D.1,th, 4.4.Vinn.ad d. §. 35~ Infl.d. Action.

VILL. * Adtio inutiliseft,.doc, Gorbofied. adl, 20.C.A, NG+
qvam-elidit exceptio. v, €. fi qvis agat ex conditionata pro~
miffione ante conditionem impletam :tum eniny i1 jure no~
ftro dicitur agere inuriliter /. 43. §.0. 5 s Edilit, ediéd. |

X, Actio nulla eft, qvando plang deficic jus agendi-
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Sic nulla et a®iointer Dominum & Servum §, 6. Infl: 4 No-.
xal. A, inter parrem & filium §. 12. . 4. furt, ivem i quis
cum pupillo fine tutoris autorirate contraxerit, nullam re-
gulariter adver(us pupillum actionem habet, cum ille ne na-
turaliter qvidem obligetur/, 41. 4. Condiff. indeb, .59, 4. 0. €54,
Obdeficiens jusactionis autem A&or ftatim 2 limine judicii
repellendus; Sine actione enim nemo expericurl ¢, §-firty

i de N, Gy
CAPUT 11,
Exhibet Regulam_;

W0 nichts ife /dabat der SEaifer fein
Reche verlobren,
5

Onvyidetur actionem habere, cuipropterinopi-
amadverfariiactio inanis el 2. 6.7 4. del.mul, add,
c. olim 6. X, dereflitut, [poliat.c. odeqrdus 3. x. 4. [«
lut c.frequens. 1, dereftss. [poliat. in dto. Rectiffi-
" me autemo afferic JCrus ; Now widetur afties
nenbabere; cum perinde fit ac fi nonhabear, qvia adtio ipfhi
competens ebimpotentiam debitoris eft inefficax, conf, Manz,
patroc, Deb. decad. 1, gby 5. concl. 2o m. 5y Alidsreyeraadtio inas
nis pon tollic jusagendi, (ed impedit (altem effe@um plena-
riz executionis, vid. Barbof, I\ 1. ¢. 16, axiom. 10, & |. 9. ¢, 65,
axiom. un. qva executio non potelt non effe ianis, fiadvers
fus nudum & nihil in bonis habentem inftitpatur adtio, cum
uon entis nuile fint qvalitates vel accidentia , & (i vel mille
adtuerintarmat, nudum tamen fpoliare non pofiint, Qvam-
vis putet Celer, Froc. Execnt, in Prafat. ». 25, qvod ne hoc
qvidem calu inanis it executio; docet enim , figvidem in

bonis condemnati executio fieri non peoflic, deveniendom
| \ | elle




eflead detentionemperlonz conf.Glof). inl. 3. §. 8% tutores
d.fu[pedi.tutor. I 49. infin.d. Addm. tutor. Sed etiamfi aliqvan~
doadverlus debirorem hoc moedo procedere in jurepermif-
{fum fir, uti pluribus in feqq. demonftrabo, executio tamen
hzc refpecty Creditoris magis damnofa erit gvam proficua.
conf, Morsac. inl. 6.f d. dolo »2l. qvi hancin rem elegantif=
b {cribit. Zulgarifinens, inqviens, bic textuseff adverfus dee

cocfores o qvibus religvi nibil eff preter Zonam , quam folvune
wullo negotie Creditoribus , & bonss cedunt.  Quvod Ji prefralte,
atqve ut animem expleat, comtinere eos longrore carcere velis
Creditor, nempe ob dolym &5 frandem qvam admilere , sndus

bitati Furis eil, € boc amplius ei decedere, ut feilicet aleve vos

tam did texgptur,  Quinimo magis Creditorum intereft,
folvi debitares pauperes, ut labore, artificio vel induftrid
qvadam comparent, ex qvibus {atisfieri illis poffit pingvi=

ore redeunte fortuna.  Tholof.Syntagm. Fur, Un. 1. 22.¢. 14«
& 18. Manz. Patrocin. Debit: decad. 1, qv. 5. concl. 2.8, 72.[¢9q.

Accedit qved non emnes debitores eodem niodo’ ad inopi=
amn verganc: multi enim fine {ua culpa per temporum ca<
lamitates , incendia, agvarum inundatienes,bellorum in-
jurias & alios cafus forruitos ad paupertatem rediguneur, qvo-
rum fatalis paupertas omnino commiferatione digna eft. Cos
ler, Proc. Exeoutsp. . ¢.i0. 2, 60 Et ficuti in genere varia
funt Pauperum privilegia, de qvibus vid. Bemsmices in tr: d.
Privileg. paup, Sebafl. Medic,srad. d. Cafib. fortuis. p.2. gv.4.
Speckbabn. Cent. 1, gv. 37, Barbo/. l.14.¢.16. ita ob s alienumy
qvoqve non plané funt denudandi, 'multo minus acerbis
coercitionibus affligendi; fed redditir hoc cafuob inopiam
debitorum actio Creditorum inanis per fupracit; text: et=
enim qvid imputandumei, qvi folvere, etiamfi velleg,non
potelt vid. 1. 17.1§. 3. d. fir. Hinc inopem debitorem, wr it
Dn, Mev, Dife. levam inop. debit: ¢, v, p, 120. 0 gvi adigere
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vebet , ut ex affe Obligations fatisfaceret, laterem [ané lava-
res; nam omnes obligationes, qva fub, prifca integritate
paucis conftabant verbis, hodieautem magnis muoltisqve fo-
liis confcribuntur, minus tamen {ervantur , qvibuscungve
tandem concipiantur formulis,exeptionem habent tacitam
ex debitorum ifopia, qva cmucmadionem redditinanem
L 6. d. dol.mal. arqve ut in deco@ores panahoc cafu fa-
tuitur jufie, licet obdefectum faculratum pro {vlutione fru-
ftraintendaturadtio, itaadverlus miferos & fine vitio (uo inos
pesredditospoenalia hzece remedia adhiber: minimé zqvitas
poftulat. Qvandoqvidem nilulamphus confeqvereturCre
ditor, qvam ut debitorem alias miferabilem & calamitolum
amplius affligerer, & affli®o contra. omnem pictacein affli-
&ionem adderes vid, £ 14. 4. 0ffic, Prefid.c. 4. X. d. Cenfib.c.5.5,
d.Cleric, #grot; parcendum ideoqve efl inopi debitori, cum
notapavpertatis iplum evidenter exculct arg. ¢ b can/- 1.4. g,
d.arg.c. cum tu X. d. Ufur. inanisque it actio » qvam inopia
debicaris excluditcon £ Oldemndorp. Claffov, AL 120 indsefeny res
n.2, ubibené sonderarejubetverbum inanz qvalidicar]Ceus,
pplluni prorfus (uperefle remedium adverfus inopem debi-
torem ex.caufa civiliZ necimmerito gvia impoflibthum nul-
la obligatio /185 d . R. 1. ¢. 6. eod. in 62a. X qvazhbet difpolitio,
conveurio & promiffio femper recipiat meerpretationem,
firesin eodem ftatu permanferint,adeo ut paupertas & folven-
diimpaofiibilitas poftea caflu necper culpam debitoris [uper-
venieas excuctionem prafter, & a rigore relever, etiamfi
Juramenrum acceflerite. 17. X. 4. Furejur. Seb. Med. i tr. d.
Caf fortuit. p,1. qv. 4.1 44. 850 2.9, 4. 1.36: Gail 1.0.142. 3, 9,
Hincperjurusdicihaud porcit, qvi ob inopiam promifla prae=.
ftare nequit, Mew. /37, levam,inop, deb. c. 1.n.120, Mynfing,
cent. 4.0.97.n.7.5¢d an hoc cafu relaxatione juramenti opus fit,
quanicur 2 vulthoc Tremsacrngu. Variar, Refol. . 3. 25, d. folute

refol.
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refol.1.1.12. Verum ioh omné juramentut rélaxatione fu-

perioris poteltatis eget comf. Gail. 1. 0. 22. n. 3. i fin. &, 5.
‘qvoetiam fpectat Juramentum hocarg. L/, . qvi fatisd. cog. ¢,

V0. X, de jurcjur. 2dd.c. 46, canf. I‘I_. 4v.3.a cujus obligationeipfo

Jure couitingit liberatio: Juramento enim omniineit claufula,

S potuero , rebusgve fic manentibus, quod maltis confirmat
Trragvel. in 1, i ungwv. de yevor, donat, in prefat. n.160. feqq.

T21to magis autem inprivatis debitis debitoribus fine culpa

fua depatperatis parcendum ), cum ob paupertatem ab ipfis
collectis & tributis fint immunes /, 4. fdy mun. & hon. 4dd. R,
1.d. A0.159>. §.Und nach O in fin. :aﬂﬁﬂfa’ég:dqrp.ﬁ"_’%dﬂ.
Claff. 1. A v, dndefenf.rei n.2. [ferrie im f#; Sebaft. Med:corn ir..
ds cafib. fortust,p.2.qb, 4013, in fin. Gasl. Arrefl:c.9.5.20, Nam
collectzatqre rribita rEﬂL‘:ﬁ:fﬁCHndumfan‘i:ﬁj:ﬂ Saniorum Dds
principiaimponunturnon per Capirationemnach) Oet 6&13'
ptecn/velper fimantes f1ach ben < élit'ﬁ&ten_ verum fecun-
dum gvantitatem cujusqve patrimOluiac vires obventionum
thven 2Zintominen und Vermdgen nadb. 3ienim nulli
alicujus pradii vel minimi (altem exiltant reditus, nec aliun-
de {upperant faculrarfs,,undefxfﬂlnmur tributa, ex ligno
fane &iapidibustributum €xtorqverinon poterit: hincetiam
prazdianon qvoad nomen,fed qvoadfru€tuum inde perceptoe
rum qvantitatem colle@arioni fune obnoxiaf. 4. ff: d, Cenfib.
Klock.d,Contrib.c.7.n.98 Wefsconf 100,15, guos [equitur Carpz.
in Ayl debit.c, 2. n. 61,62, /€94, qvod mulus etiam prajudiciis
confirmart Righter.p.2.decy70 .61, /g2, 1nd €q; notatDn, Mev,in
dfﬁ'.!fvﬂm.inup. debit.c.6,n.69, autoritate Surd:de aliment: tit.g.
pryins.quodex aftimo f. cataltro delendi fint pauperes, (cu
qvibonislabuntur. Non extendendaauté hacimmanitas Atrie

‘butisad eos, qvilicet tribura & colle@as exlolyere poffint , nil

qicqvd tamen exfolyunt, (ed indies onera excrelcere patiun-
tur, usq; adeo uttandé non nifi diftraione bonot Magilira-
Bz )  Euifds
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tui fatisfacere valeant Carpe. 4f31. debit. d. . n, 7. Adhzcipli-
us Ecclefizationes,qvzalias inJure favorem merentur maxi-
mum, ita ut [ubindultis moratoriis non comprehendantur
Mev. dift. levam. imop,deb,¢. 6. n. 74. adverlus debitores ino-
pesredduncur inanes ¢ ethl enim Oeconomo & curator: [Ees
clefiz maximé incumbat ,ommi ffudic contendere, ut Ecele-
fiz utilitas augeatur, attamen i (ine impietace & inhumanitate
fi eri non poffit, pietatis hic potior habenda rario: grandoqvidé
Ecclefia au@rix & cultrix [ultitiz,honcfaris& zqviraris efftjde-
bet.Cothm.Con/ 3 nn1g .£5eqq.polanecqridqram defenderepo-
tell, gvod notainigvitatis nen caretCraverr.Con/. §73.n.7  Fir-
mo itaqve f{fat talo,qrod a@io propter inopiam debitoris red-
datur inanis /. 6. /. 4. dol. mal,

— KB Quu circa ramen notandumr, qvod hzce-
mihia tantim eo referenda fine, f ad dandom gvis obligetur,
aut de ifs caufis habeatur quafltio, i qvibus excutiendz ve-
Riunt vires patrimenti 5 aliud verd fi ad faCtum praffandum
qvis teneatur; tuncenim cb paupertatem liberarinon poreft,
widiDn. Mev.snDifcuff- levane imop. delbites . feg9.hinc etiam
eft, qvod & perfonalibus oneribus exculationem nonpraitee
inopia Mev. d. L.c. sin. s6.Gail d. drrefl. ¢.9. nie 20. Manz, Pa~
droc,debit. decad, 1. qv. §. ». 23

UE His itagve pofitis ad ulteriora; (eqviturautem ex
ifta inanis a@ionis natura, ut fecondum cap. Odoardus 3. X.ds
Solut. debitor, (3 nonthabeat , unde {olvar Credicoribus , pro-
pterea excommunicari non poffir,nec aliter moleltari; qvam
ut praftet cawcionem de folvendo , {f ad pingviorem fortu-
mam pérvencrit, Panormitan. in cap, Odard.z. X.d. folut . Te
adA, Mang, Patroc:-debit,decad, . qu. s.concl, z.m. g1 Impoten
tia enim folyendi non tollitfolutionem?, fed effectum fal-
gem execurions reddit fruftratwrium de prafensi, & folutio
differtur in cempus potentiz. Pamorm. 4. /1. Admittenda tamen

Aicekcautio, qvam pofiit praftare debicor, & gvidem fi ﬁgc-
Fiiare .. i




juffores reperire non poflit, juratoria cautio fufficit; alio-
qvin enim in caufis civilibus, qvi ob fuam inopiam fidejul-
fores autpignora invenire feqvennt, juratoria cautioni re-
Lingvancar Nob, 112 G 2, auth, Generaliter G. d. Epifcop. & Cle=
ric.Sed hac imporentiz feu difficoltatis exceptio anne vmpes
diat condemnationem (ew proceflum judicii,anvero excca-
tionem tantum , controvertunt Bd. Pawormis. adc. 16, X.d.re=
fits [poliat. Ratuit, & qvidem recié, gvod executiofantum
impediatur ,donec fuerit {olvendo, & qvad cogatur debrror
fcdefendere gvoad finem judicit. Limifant veronon rully
hanc fententiam, nifi tanea {ic debitoris inopia, utexcludas
omnem facultatem htigandi & fe defendendidocente Panormsis
tan, d. . attamen alii reGius fentiunt, qvod pavperibus liti-
ganitibus , neindefen( relingvantur, fubminiftrencnr (am-
tus, & Advocati, qvi grasis patrocinentur , publico falario
conftitvantur. conf. Carpz. [.3. Refp, vurn. p. Berlich. p. s. conel.

7069, (39. Sebafl. Medic, de cafib, fort.p.v.qv.4. 5.5
IV. Cum autem Creditores mon (ubfecuta folutione
adverfus mifercs debitores per [commata &injurrofasobrre-
ationes properent, eos diffamaudo per famofas (cripturas,
per proclamattones in hominum costu., Quaritur 2p hoc Cre-
ditoribus licear, & amue debitoribus ob has illacas rnjurias
competat actio injuriarum? Usi autens hoc, tangvam private
ultionis fpecies omnino damnasi debet, cum judicroruny,
vigor Jurisgve publicisurela inmedio confticota fir y & wemi-
nipermiffum fibiprivatimjusdicere. L14, C. d. Tadess Coler.
ProcoExecutl e, §.1. 70. [¢9qe Hering. de Fideju/f. c. 19.#.93. 7%
qvin meritopuniatur,aded ut Creditor proprereadebirum a-
mitcat L1y foquod met.canfily 7. C Unde Vi, actiam ad ver{useos
injuriarumadtio dengganda non eft, cam veritas confyitiinon
exculesconvitiantemvid. Confist. Crim, art. 1oe Osil. 1.2, O.
99, Mynfing. ¢ 4x0, 4o Heig p,2.qV31. 4. 41, (6. 0ili qvatciius:
B 2 peeca-




peccata nocentum nota effe oportet & expedit 1.1 pr) rd
fnjur. QVamvis condonandum qveqve aliqvid illorum indi-
ghationi ad 1d, utpeena mitigetur?, ;5. §. 8. fad. L. 7at. 4.
Adult.l. 4.C. cod. Gail. 1.2, 0. 110. #.37; Di. Mev. difes Levam,
€, 4. feCh 1. ma109. fegg, P
V. Sic espofitis, qvid fit actio inanis, qvea ratio,qvisefs
kectus, nunc etiam videndum erit, qvomodo in cafr exiften-
tis actionis inanisqvead debitorem principaliter obligarum,
aliundeCreditori cautum fit, & gvomodo data etiam cantione
actio interdum reddatur inanis. Creditoreseqvidem , dum
hodie fxpe falluntur cum aliis contrahentes non facileiis fi-
dem habent, nifi datis in fecuritatem aut fidejufforibus aut
pignoribus, gvo fa@o eriamfi Principalis reus fiac non fol-
vendo, tum utiqve hujusinopid fidejnffores nentigvam libe-
rantur,{ed omnine conyeniri poflunt §,4/. Infl. d.replic. 1. 44,
A+ d. Procurar. Elegans verd hic incidic qvaltio, qvid juris ni,
mirum fit, i fidejullores conje@uram habeant, debitorem
labi faculeatibus,  idqve Credicori denuncient, nt debi-
tum exizat, dum confeqvipoteft, is vero negligat, an hoe
calu fidejuflores, debitore poftea adinopiam redacto, aperi-
tionibus Creditoris fint liberaci, ita nt tpliusactio reddaturin-
anis¢ qvodutiqve affirmandum cenfeo ; imputer enim fibi,
qvodnolueritperleqvi, qvodtamen per{eqvi potuir, & qvod
non exegerit, gvod exigere potuit, /. 44.ff.Mandat.cum negari
non pofiit Creditorem ex propofito tantum necendi,ing; ne-
cem & difpendid fidejullfornm,ad hoc ut iploraactionesinanes
hant, exationem debii doloséingermittere, Cuilibet igitur
diligenti Patrifam, notum effe deber illud dids Alphei foene-
ratorisapud Columellam: Bonanomina nifi exigantur,mala
fierticonf.Col,Proc, execut.p.1.cno.n.358. Nov 4.c.1.E5auth.Prafente
Cd.Fidejulf Hering.d, Fidejuffie 20.§.15.n.5, Attamen fide juffo-
rious hoc datum eft beneficium , ut ob aliorom debira, pro
qvi-




gvibusinterceflere, conveniri non poffint, mfi excuffoprin=
cipali debitore, qvod autem ita accipiendum fi principalisde-
bitorfolvendo fuerit: Stenimdebitor Principalis non fuerit
folvendo, fidejuffor haic exceptionem excuflionis epporie-
re neqvit, qvia inanis elt executio, gvam inopia debitoris
exclodit Garl, 2.0,27,8.14. Carpz, ps 2, €. 18,4, 16. Berlich, p. 2.
concl.24. Colers Proc, Execut. p, . €10, 5,385 Hering, d. Fidejajf.
.27 #1199, ldemaccidit in pignoribust Creditor enim cone
tra tercium poflefforem hypothecaria actione experiri non
valet, priusqvam principalis debitor fuerit excaffusansh, Hoe
fidebitor C.d, pignor. Nov. 4. ¢, 2. Lauterbach Compend. Jur, ad
tit. d. pignor. p.wi.314. Carpz. 1. 2. tit, 6. Refp. 71.m.5.  Anvero
hoc jus excuflionis in generali hypotheca rantum,an vero
etiamin (peciali obtineat, maxim¢ inter Dd.cft controver-
funw. Pofterius defendit Dn. Lanterb.cit. los. thig, all, Frantzq
L1 Refol. 12, Priusantem tuentur Berlich. p,2.concl. 24, 1. 27.
Carpz.p. 2. ¢. 18.4.18. & [ib. 1. Ref). 7%, n. 4, & ahitqvorum

fententia de .jure verior, ob Now. Iiz2. 6 1. §. 1. ubi expre(le
ab illa regula juris novi , per gvod jus cxcuflionisintrodu-
€tum, excipitur fpecialis hypotheca, imm cujus perfecutione
non habet locum excu(fo. conf, Brunn. inl, f. C.d,0.6 4,8
Habn.ad Wef.d. Diflrait. pigw.n.1. Plang vero aternio pofie(-

fore bencficium excuffionis opponi nen potef, fi debitor no-

torienoa fuerit folvendo ; fiqvidem excuffio non fitad alium

finem, nifi uc appareat , an debitor fotvendo fit, neene;

notoria autem non egent probatiene, fi ramen notorium

non fit , debitorem non efle.folvendo, creditort inmcambit

probatio eum non folverido effe : namqviintencionem in

negativa fundat probare eam debet L pen. §. 2., requis enm

qurin jusvoc. Gasl. | x. d, Pac. Publ, ¢.18. n,vq,Carpz.l. 2. tit. 6.

Refp.71-n.12.qomodo autem probetur debitorem non effe

bolvendo wid. Berlich, p, 2. concl, 24,ny 143. Goler, Procsexecst
R A




p.1.c.10,% 386 Heving. A F. dejufic. 27.5.200. fegq. Creditori
la{o ut fuum recuperet, dacor interdum etiam actio doli, {i
alias [uum confleqvinon pofflic: v, ‘gr. St Procurator meusad
agendum conftitutus colluferit cum adverfario ut ablolvere.
tur,regulariterin eum non habeoactionemdoli, qvod corru-
perit Procuratoremmeum, qviacompetit mihi actio mandati
adverflus Procuratorem meum, i modo (olvendo fuerit,fi
vero folvendo non fic, omniné daturdoli actio, cum aliam
ineffetu nonhabeamu. Bremnn,3.l.7.§.90./f.d.dol,mal. item:
Situtoreautore pupillus ab aligve fuerit circum/criptus, cum
fittutelza&tioinid gvod intereft, ceflat alio dedolo,nifi tutor
folvendonon fit: a&tioenim adverfus inopem nulla (ubefle
videtur. wid. Libr. BaoMiay lih.v0.2it. 3.5. 5.6, Porro Credi-
tori conflulitur, ut, fi debitor nihil habeat in bonis, in qvod
fieri poflitexecutio,cadem’'decerniqveatindebitoris (bidebi-
risbona. /. v. §,2.&¢. /. 4. Re judie. modo debitor fateaturfe
devere: nam 2alias fine preceflu ordinario non condemnatur
novus debitor,Coler.d. Proc. Execst. o 2, €. 30 8. 48, Do Mev,
P+ 4-Dac. 65, Berlich.p. 1, concl. $o. §.37. qvos (eqvitur Brunn. in
l.2.C, quando fifc, vel privat, debit. Jui debit. conven. poffit vel
debeat, Ettantum de A&ione inani, qvatenus ebtinet Gere
manorum proyerbium. : Y00 nichis ifida bat der Rals
ferfein Rechtveglobren, qvod teRe Dun. Mevio in difiuff.
Levam. ipop. debit, ¢, 54 ®. 44. €xperientia plus qvam notum
fecit, milerandis exemplis eorum , qvicum magnas fummas
in xzre {uo haberent, panem ferme mendicari coacti funt,
nihil preter curam & litesex chartaeis &acramentariis nume-.
mis habentes, ut non immerito talia nomina qvis appellet
inania habendi imulacra, opum fomnia, laryas, burfarum
patrimonii pigmenta., iz
VI. Interim ne quis puter licitum effe s alienum

conflare, & non reddere debita emnino impuné, cunrob
; deficien.




deficientia boha a®tio réddatur iriahis | difcérnendi afe invis:
cem (unt debifores obzrati} multum eniminteéreft, anbona
fua debitores decoxerint, an ‘vero citra fuam culpam in pau-
pertatem inciderine: hiuriomni commiferatione &auxilio
digni,itailliy qvi perluxum bona {ua confumunt, & qvibus
gvotidie grandes fumant pultibus ‘olle, nullum 'meréntur!
favoremu t alias enim fides fondamentum omnis focietacis’
omninoviolaretur ,qva tamen nihil fan&ius, aded ytSenec.
€p- 8, eam etiam (anctiffimum humani pectorisbonum vocas
verit] fideiautem nihil magis' congruum , qvamea qva pla=
cuerunt, fcrvare I, 1. pr, . d¢'Pa&. cum itaqve optimumin’
vita colitra omneg injorias & retinendz concordiz commo-
difimumremedium fircontra®uum fides Dion, Halicarn. I, 6.
exqvocum Cie, 4.2, off firmiter ratiacinari licet , nuliamexi-
ftere pofle fidem, fi non reddatur debitum. Heig. goefl, ilufir,
P-1.gv.35.m.1,  Hinc debitores boni & probi omnem move-
buntlapidem ;) ut Creditaribus fuis fatisfaciant, morofi vere
&leves fevero executionis remedio ad hoc adigendi.
VII. 'Qvem infinem prodiit Lex XII, tab, fatis rigorofa
. Cujusverbarefert 0/dendorp. Cloffo1. AQ. 11, indefenf: vei my 2
Eris confeffivebusq, yure judicatis ;r:gfnni dier Jufli funto. pof?
deinde manys injectio oflo} ' jus ducito , i fudicatum facit. Tere
tis autem nundinis, /&ﬂint;rm pallss won fit expitis panas datos
aut trans Tyberim venym ito: €¢. add.Carpz,sn dfylidebst,pof g
%.3.Jeqq. qvam duritiem freqventia impofturz eflagitavit,qvo
Ieviorum hominum audacia in contrahendis paffim debitis
recrahieretur, O/denderp, ¢, 1. Tholo/. I, 22.¢. 6, n.5.ubi hzclatits .
c::'ph Cat. item Revard. I, 4. ¢. l’f.Hrzg. *gﬂ. Auflp. 1. gveir.m.ass
Rittersh, ad LL, XII, tab, Claff. 3.c. 11- Mang, Patroc. debit. dec. 14
qu, 5 concl. 3. m.106. fegg. Qvam obcapfam nec'moresalia=’
rum gentium ab hoc rigore multum recefferunt, in tantum’
Creditoribug indulgentes, ut morofos debitores acimpofto--
c reg
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vl vinculis &eompedibusdoercers, wel cubispr platéam du
cere, velnudos fuperdaxe pouere, aliave ignominia tradtas,
ve & vexare potuerint. , Job, Stanmy d. fervitoperfimelyr, 6 4 itgs
Matth. Brun.d. Ce(f: bon.qu. d,pr. Ab hoc sigore tamen Legis
XIl.tabul. pofimodum recelumelt, lata lege Petilia, & (tae
tutum, neqvis ob &s alienum nedtergtur , & ut pecuniz crediy
tz-bona debiroris nan cogpus.obnoxium eflee Liv. /. 4, Heigy
P1-qV-35< 1y 29, Hottommann, qoefi< ilufl, 26. quam legem Peti-
liam poftea. amplexi (unt Impenatores. conf. /i 12.C 4.0, & A
La2.C.4.Exail.tribute Nov,134.6,.7, L, 1 C.qus bon. cedspoffe &
infuperipfisbenchicium ceflionis indultum el Oldendonp. d.d.
AAL B S V4 CoF e Ba 3y HeiZ P 1. GUs 3502030131 Goler- Proce
Excc utnps2.06,3. 5. 161 utruim autem huic ceflionis beneficiode
jure civili gvis valide. renunciare, & fe ad carcerem :::rbljga.-.
re pofiiny qvaritar 2, Affirmativam tencng mulcs, ut Barrofo
Bald, Giws Dyp. Sslices. quos allggat Tholof. im Syntagm, Fre U
ngwer/<fibsaz, . 15. {ed negativam re@ius mulcis, propughat.iple
Tholof- 4. 4k, add.Bacly, 4d Tre ¥ 2. DD 24y 11, 4.2ty Eo Stridlly Excs
4dr th. 2§, cumy hoc patum nimis alperum & inhumanuny
fic relteingens jus libertatis. Nec offl/. pen. C. d. padkcum hoe
jusporivs favorg hamang conditionis, gvam finguloruon it~
dultum:fit, cpi proprerea d privatisvisferidfeqvite. | ek
.o VI, Et hac de Jure Cadicis vera funt;. cum verofub
s:qvemtbﬁ"s temporibus legum beneficiis abuti, res fuas
ecoqvere, &(cienter kallere inter artes referretur , moribus
& {tacuris Jocorum ad jusprilcum Ro manor umy, qvo abzratis
snminebant compgedes, redicumee(t, qyo & cantius mercari
dilcerent, | incauce negotiances, tadio carceris folutionemy
citwas cogitarent, & {uz gegligntiz coudigna posna caltiga~
rentur. M:u. ad Jus Lub, lib. x, t:2,3° art. 15, 32. Pluribusitagy
Yocispuablicis legibus moribusqye inductam, ut debicoresdes
biwn aon exlolventegconjiciancar ik carceré; i D‘"%?:'g&*
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d . . Rasdiin 2o d” 2ol o i o Dendie g - o & A Y s
§putiin. wid. Befold. ibef Py a8 wor € dulbotfurm, &7ard Berlich.
‘P 2.6.28. per 208, Carpz. p. 2.¢. 22. d. 1, fegq,Coler. proc. Execnz,
pi1.c. 4. per tor. Tholof. Syntagm. Far. Un. lib, 22.¢.6.  Anvero
ftatuto & moribus contralegesRomanas hoc induci potuerit
qvxliioniseft: conf, Heig.gv.35.7. 49, feqq, ubiid omiiino af-
firmat, cujus fententiam eciam plurimorumiccorum conlve-
“tudines approbant, Qvamvyis qvoad debitoresfine{ua cul-
painopes factos tale ftatutnm induci non pofiir,ytrectemo.
net Heig. d.l,w. 47. [fg. Porrd quaritur; An pactum tale qvo
debitor in cafu admiflz morz {e ad carcerem obligavic, de
moribus nonnullorum locorumyvalear? Affirmat hoc & qvi-
dem rede Coler. Proc. Execut,d.¢. 6:n,.5 4. multisqve fuam con-
fi¥tar lencentiam. 2dd, Mynfing, Cent. 6, Obf. s1. Mev, indift,
“LeVam. spop.debip, ¢ 4. [el1.1, w12, [69q. €5 ad Jus. Lub, lsh. Lo

Wit 3oart w32, h hy
IX. Obtitiet porrd de moribusnonnuliorumlocorumaliud
remedid adverfus debitoresfolyendo non exiftentesaghiberi
[olitum.; 'Addi&io nempe ad operas Credirori praftandas,
-quanihilalind eft ., qvam remedinm exgcntivum, qvo medie
ante Creditor compellic debitorem, utipfi vel(olvat, gvod
debet, vel loco pecuniz fervitia'& operas in eventum non
fattz (olutionjs promiffas exhibgat, doneg fatisfaciat. Colers
Proc, Execat. p.1.t,9. . 1. Manz. Patvoc, Paup. decad, 1.qb. §. QVE
addictioad operas Juridivino non eft contrariavid. 2. Reg 4.
v Geptium Juriconfona , cum'inde qivis obftringatur o-
mnipoffibili opera & modo per omnes corporis &bortorum
vires praftare, & efficere , ut creditor (uum cohfeqvatur.
Etqvamvis in/, 12.C, d.0. € 4. ho¢ ficprohibitum , ftaturata.
men ﬂdf{'i humanz adver{usmalitiam debitorum confulentia
dérogari hoic legi facilé potuert vid. Mev, dife. lev.inop.debits
€, 4 [¢E10. 7. 21 [69q, & ad Jus.Lubec.d.,n. §6. feqq. Coler. Procy
Exectips p. 1.6, 9y 281 f3ie ' o
' C2 X. Arreftas




X.. ArreRacum pecfonarum tumrérum ,qvandoufisr.
pariloleancvid., Berlich.p. vaconcl, so. feqq, Coler,p, 1,6.7, Mev,
difcuff levam. inop. debip, cap. 4. e 1.5, 64. fegy.

Xls  Reltar ut paucisqvoqve dicamusde Obftagio, qvo
debitores qvogvead fidei obfervantiam ad@ringuntur, & nis
hilaliud eft , gvam paum inter Creditorem & debitorem,
qvo hic promitticnon fervatisconventis (e fiftere in terto [oe
€0, necinde nifi iisimpletis difcedere,. - Licet autem obita.
gia pro fide conftringenda olim recepta, & publicis qvoqve
conftitutionibus approbara fuerint, ut patet ex R. 7, dugult. -
&, 40. 1548, 224, Hon ‘ﬁ?ﬂcbfrlitbtll Contracten., gvia tamen ma-
guws in Germania obitagiorum abulfus fubfecutus tuit , illagy
extremo debitorum malo & nullo Creditorum commodo
ficbant, fed multa inde publica fcandala oricbantar, ideogye
publicisImpeériiconftitutionibus propter abulum & [candala
obftagia fuere abolita, uti apparet 418 der Policen Ordrung
%S‘mnd'furt d. Anno 1577, 1ir. Bon wucherlichen Sontracten §.
Wyeivol auch in des Beiligen Neichd ur ur in Hollasia viridisad-
huc it hujus obltagii oblervantia vid. d. 0bflag. date Goler Prae,
Ext.p.1.0,8:p.4, Gail, 2. 0,45 D, Mev. D1feuf], Levam, ¢ap, 4
Jeita.n.88. fe4q. CAYPR. po 2uby 220 ds 30,30 Tabor, ;3 difp. d
Jure Obflag. . | 1

Xil. Hac & aha qvaliacunqve etiam fuerine adverfus
gnorofos debitores inducta remedia non extendenda puco
adver{us eos, qvi prater culpam calu inopinato & fatali ad
inciras fuere reda®i. vid. Manz, Patr. deb. dec. 1. G- 5. concl 2.
qvorum conditio nunqvam nohdeploranda, adeo utetiam
ad officium bonoram Principum & Magifiracuum pro [alute
fubditorum & Civium vigilantium peruneat, providere mi-
ferisdebitoribus, ne bellicis & aliis calibus forruitis aflicti o
mnibusbonis [@vo modo exuantur, uti autem variz hacde

Felpeciales Coaflicutiones excant, ita de uaiverfali pn::iﬁ:;i_n
COl-




debitorum non folvendo exiftentium in Imperio Romane
fpem fecit pulcherrimam Pacif, 0/nabr. art g. de Indagandaubi
confticutum eft, mileris debitoribus (ubveniri debere. Qvo-
modo autem fieri debeat, ad proxima comitia relarum eit.In
qvibusdeinde Ratisbona 4.165 4. de copoftadhibitum Confilii
AuliciacCameraImperialisConfilium &deliberationem ma-
turam Ordinum certus conftitutus et modusconfiall. &, 7.4.
Anno1654. §. Nachden audy i den Frieven-Sehluf /294, Do,
Mev, p. 4, D.148.

XL Nutn verocontracommunes executionis regulas
debitoribus fubveniri poflit, acriter difceptatum ¢ qvod ta-
men omnino affitmandum puto. conf. Carpz. A5l debut. ¢.3.
per tol; & Dne Mev. dife, levam.c. 1. per tot, Hincvaria debito-
rum obzratorum adminicula, ex qvibus przcipua hoc loco
afferre animus eft, iterqva primum f& mihi offert dilatio-
nis ¢coticeffios | --

XIV, - Siitaqve jufta & rationabilis caufa fvadeat dila-
-tionem toncedi debitori, ut commode folyere poific, non

prohibentiir Judices eam pro arbitrio indulgere £ 4. §. 5. g4,
-Rejudic, Trentacing, Var. Refol. I3 tituds folut.t.1. 7.3, €5 4. Co-
ler.p.3. ,6. n.12. Tholef. Synt. Fur. Unlib, 21.¢.13. n. 32. licet
‘enim tertus debitori ad folvendum polt fententiam dlege di-
Ctus fic terminus, ita ut Judex etian tencatur (ecundum Jura
conltituta pronunciare: attamen (i vel debii qvantitas vej
perlonatum gvalitas & conditio imo ipfa necefficasaliud {va.
deat ,qvin tum judex longioremdilationent conecedere pof,

fic; nullus dubito /, 2. 4. Re judic. qvod fit etiam cumiplo.
rum Creditorum commodo ! nam fi debitor ftatim rigorofa
ad peram usq; excutiatur, Creditorcredito fuo iregro [empe,
carere cogitar, & minim3 ejuspattéinterduom tanrum confe,
qvicur, [i autemdebitori moditca concedatur dilatio, totiug
Credici receprionem fibi {pondere poterit,{i debicer ad pin_
| C3 guvi_




“vierem fortunam pervenerit, Carpe. Afyl. debiv. c.gim, 3 feqs,
Mew.difc. Levam. G 1. n,142. 1deoqve de Praxi hodierna Jus
dicis arbicrio reli¢tum ef¥, obfolvendi difficultatem (olutio-
msterminum prorogare ita pteciam ob dilationis conceflios
nem-appeliatio nonfit permifla Da. Mewv. p.6,d, 8.

XV, Secundo debitores fine culpa fua obarati impe-
trare poifunt refCripta Moratoria, qva aliis vocabulis JCtig
dicuntur Diplomata, litera induciales, dilatoriz ;' gra-
tiz, {eeuritatisa Gallis lettres de refpict, qvingvennalesindu-
- cix; qvaaplerumqgvein gvinqvennium coneedifolent, 3 Ger-
manis vocantur Qbinqbenclen;, Schuks Briefe/  Anflandgs
Briefe item Eiferne Briefe / hincilli qvi impetrant ejusmodi
literas  dicuntur, das fie Cifern werden. conf, Webn. 06/
Pract.vec. Anfiand8sBrief, Befold. in Thefaur. Pradd. voc. biMs
QOenel.Carpz. Afyl. debit, ¢, 4. %. 21, f044, Du, Mew. Dif¢, Levam.
6, 4. [e61. 8. Coler. proc, Exec.p,v.co . m. 14, T bolofily 22. ¢, 7, He=
ving.d. Fidejuff; ¢, 1,m.101, fégq. Conceduncur auctem induciza
moratoriz indultu Imperantium ad dilationem debitiad tem -
. pus, qvod plerumque guingvennaleeft, & qvidem fub fidejufl-
fineidonea /. 4.C. 4. prec. Imp. offer, idqve in favorem Credi-
torum, ne¢debitor bona, qva adhuc (alva habee durantibus
inducus confumat, aut cum iisdem aufugiat, qvod Khodié
receptum, conf, Hering.d. Fudejuff.c. y.».128, feqq. Carpg, d.¢.
‘4128 feqq, Limn L P 4.¢. 8.5, 131. POrro non aliter con=
ceduntur, qvam: objuftany caufam iis debitoribus, qvi fine
fua culpa caflu fortnito facultatum foarumja@uram fecerunt,
non vero Mercatoribus fallitis, Bancczruproribus.  @ie nidhg
aus unverfehenen gugefiandenen Unfallen oder Schaden ing Vers
oerben Townmen /fondern aug SRuthwillen / ju viclon Pracht vnd
oergleichen pnn Falliment fiud gerabten. Hersng. de Fidegnffies:
n:103. Befold. Thefaur. Prafi:d.l,” NeccontraEcclefidm aliam-

. vepiam caslam arg. |, 43, ffi dy Relig. & fume. fups Trentacing.,
Var.
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Vb Refol, bz titvds folut. R.v.mx6. Manz. Patpoc. dehit. deead,
8. §0:0. 1. /07 Carpa A1, debitiic, 9.1n.49. EffeGtusinducia-
rum potifimum in €o confiftic, neincra tempus concelium
moleftiam debitoribus creditores creend, utinterim debito.
res refpirare poflint meditando rationes folvendi Unde
conftat bac re(cripra moratorianibiliniqvitatis-habere /. 2. G
d. Preccdmp, Offilyfo C.ogvi bomiexd. poff.add Dieformation gutes
Dolicey do-doy 152828, Hon Herdorbenen Kauffleuton. §. Tiachs
Do flgigulSeitar, 22 PolicepOrdnung inSrandfurt 4 dnno 1r77.
vite pon perdorbenen Kauffleuten 5. Ldaniy audy folde.
wor. XV, Tertio non poliremum depauperatis debitori-
bus beneficium efty gvod poflint particulatimdebitum (olve-
reyaufgavifie Sermine /. cuiin folidum femel folvendo non
{ufficlunt ¢ licesenim partis [olutio multum incommodi ha-
beat, ideoqveinvite Creditori regulariter obtrudinon pof-
ficles. i fam. Breifelimitanda camen hec affertio, [ipropter
inopiam fine {ua evlpa miler; [olidum praltare non valeat,
donfoDn. Mebyog R eboqst Sindifc devam Inop. debit.c.4 ._,-!Ffrf;.
DG arp. Afyly Aebtts g B 93 f04Ge sy ~irvrim ivosdndy 5 v o v
a0 XVil.. Quarto non leve qvogye beneficium Conlfhitu-
tione Imperatoris Jultinianiwm Nov: g6 fuC8aauths; Hoc nify, de
bitory G d. Solut. Debitoribus,ad folvendum nan idogels ia-
dultum.; Namlicet (ecundum juris communis;regulam alt
ud proalio invito Creditori folvsnonpoffic . 2.§. 1. i d. Hfi
Credit . 16.C.d, folur. relaxanda camen {10¢ cafu juris commu-
ll'is r?guhrunﬁ Manz. PatrocsDebit.décid iz, gv. 10.Reqvifita da-
tionis infolutum ex Du- Mevsp. 42D320+£0; €Bn. Brunn.
inl.2.ffod. Reb,Credit. Qgthitur'ige”ﬂ?iﬁfﬁmﬁub hafta-
tio, qv& Jure Civilireqvirebatur Nob. 4. c. 7, per. conftitutio=
nem noviflimam d. 4w 1654.5. So viel i di¢ Capitalia ficre-
miffa.? qvod reQ@affixmat Dn, Mew. p.3.d.187. per dicle éonfl-
4. Jmﬂﬂ'lﬁ'jéi.lllbi; \ul E?@H?ﬁé&ﬂﬂi&fa_ a E{kﬁ}ﬂﬁtin ; dginde
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étiamin 2ftimationis modo peculiare beneficium concefflum,
qvod competere non poflet,fi tentanda effetprius diftradtio, &
ita in fummo Tribunali Regio incavfa §liclans 2ebmelsy
contragDaiel Becters pronunciatum effecraditDn. Mev.dl
XVIil. Pergendum jamad omnium praftantifimum
debitoribus calamitofiscomperens prafidipm, competentia
nempe ne ultra qvam facere poffint, condemnari qveant, ut
remancat illis competens victus, & fuppetant neceflaria fue
ftentationis remedia, neegeant, qvod arg. §.fn. Infhd, A&,
eleganter probari poteft , ubi hac generalis haberar ratio®
inbumanum erat (poliatum fortunis fuss in [felidum damnari. conf,
Manz, Patroc, Debit. dec. 3.qv. 2.Carpz, DI, debivic. g n. 318
fegq. Mev.d.tr. c. 4. fedd.77w  Hac de beneficiis Debitorum fia
ne culpa fua obeeratorum attulifle fufficiant; cum plenifiis
ma horum difcuflio limites Difputationis mea trapfcendar,
vid.autem dehis & aliis Dw. Mev. & Carpz,in fep: cit, trai.
Coronidis loco qvaritur, (i Creditoris' & Debitoris par fit
inopia cui hoc calu(uecorrendum: Mang. in Patroc.Deb. decad,
3.qv.6.debitori mavule parcere qvam creditorem inopemad
juvarcs.  Sed re@e Dm Mev,in d. ir. ¢. 6. n. 9§. [e4q. contra
Manzium Ratuir, qvod Creditori potius hoc calu confulens
dum fic: ‘nam privilegiatus contraprivilegiatum , nonutitur

fuo privilegio. |
' CAPUT, m,
TraditRegulam.s
Qlvi nom babet in avey luat in corpores:
| 3l H l-‘ » '
Ariain jure Debitoribus concefla beneficia debitori-
bus exdeli®to neutiqvam profume, cum tanqvam le-
gum violatores legum beneficiisindigni fint 4rg./e.
Adsa' P’lﬂrj, f-p ,7-;; J-'Mmr. fﬁ.do p A }-2 Fe
3 4’47‘




~mﬂm;ﬁtﬁpfahup¢nﬂﬂuﬂ&h 'i);ﬁ'atltﬁum iﬁplﬂ':ir
repotuitliglh§. 1.6°2 . Quod vy eaqu, 1,988 1. - (olut: Matr.
Larpz.po g an doglhandignofgendunt ehim ciiqviobrentu

spalipereatis curpiflimam vitanvielegit’ 'yl §: i o de Rit. pupts
Carpsupisgie.19.d. 100 'Sed habéar locumrvulgaga jurisRes
igule, & @vinombaber inere lunt incorporels 7.§:3: ffod. Jurisd,
'!il}'iﬁdc fﬂjm' voc., "I:'H “ﬁ.‘ﬁ:d? p&#rh wlt. Tﬂg; Hm ‘MH&
4 45C.d. Serre: fugiivie b5y i finie. qﬁi';:d,' Trideis iy Xady
ol &ltowsimat, - EB phibeat (ublidiartaim. § tergumicuinon
Hupperit peeunia Zal in §. 12} /2 d: A8, mvapi Scbncidw. in 4.
§.m. 56, Interelt namqve Reipublice -fevdelictasmaneant
ampunica. '~ Inopés itaqvefildeligverine yioum-ob aris ino-
plam pexnanispeciiiidriam; praftave:non poffiney neimpus
-tliti pland relingvahtue | falis publica eagirac; urhacpens
Pecumiaria iw Corporis’; affli@ivam commutetur, qvia alias
JdaniflimIdelibgvendi aperiretur ferefteasi (e iioion by

| ~21 3B e furrogatio autem- poena:carporalis: indocum
 speeunidtiz fierinon potefty nifi ¥ Judicé merum Impeciot
| thabente L ff ditn jusi worlilins§ufiffed: paoni ubihmeepoteltas
«caftigandi referturad’ Prafe@os & Prafides: accedit; qvod
-liqvi gravioreanimadverfiune eranccoércendi ;' qvam fim-
‘plex Jurisdictio ‘permittebacy ad Przfectum tirbi puniendi
Auetine remifli, urpacer-ex§. vovdin/fds fufpectitutor. nam jus
-l Q- dicendi etiam Pratori cérerisgve, gui jurisdiGionem
habent ) competebat /.2, §, /- ffid. fidicsGraviorem autem g»
nimadverfionem feu lmperium qvod dicitur merum Prefe-
‘Cturva urbi ibivindicavit/ 1. i s Offict Brefolirh. Vinn. in Com»
rment.ad di§ane,s Ex quibuscolligitur qvod.meroimperio de-
Aitutus, fidelingventemiobinopiamnin pecuniariam panam
condemnare non poffity.eum remittere tencatur 5 ad Magi-
Jratum merum Imperium habentemy.! 1 Excipiendatamen
‘hic elt thodica coErckiodurs§. a. d: Officy iejus cur. quo fpectat
S - SR | pxina




penalaretris Lo.§. /) ad L, Ful. pees . Et qvamvis nennulli
fint quiputent, qved carcernon fic.poena fed faltem reorum
tuﬂodia.l.-:.;.;.g;q&pm_qwc;iam relpiciuncverba. 9.
D O.ars.in, Daf dieBefdungnids yu Behaltung/ uad nidst s
fmrm gefabrlicher Peiniguug (oll gemachet werdencons.Befold,
Thefasur. Pracl. & Webm. in 0bf. Bral. voc, Bef . qvod
degulariter qvidemverum e, qvintamen & carcer inter pase
nasrectereberripaflis, sullusdubito ob text, expref, .24, §.
- ffd.pesidn §. fffdvdieat, S P £ O. ars. 157. 5100 2bis
Wef. visyds pan.m.Q. 0 TP TTOTRR P SO s
l1l. Notandum perré qvod. hizc commutatio: poenise
pecuniariz: fieti poffir non taptum parce petente s led etiam
nonpetente imo invita parte adverla fi f¢.agatur Criminalie
serad peenam filcoapplicandam, cum iplalex peenam convers
tendi poteftarem hoc cafis Judici tribuac 4 1, 8 2 ff: d. pus.
Si verdagatur civiliter ad pocnam actoriapplicandamn aut re.
feGionem damni illati, & comperifacionen interefle, Judex
dnvita parte neutiqvam pornam pecuniariam. it corporalem
eransmutare poteftin prajudicium partis, cunt aliud proalio
invitocreditori folvi non poffic L6 1 ff de rebaCred. Sed
geftaltor exfpectare udq; dum adverfariusad pingviorem fore
tunampervenerisy comfy Karin. Brax. Crim. libi1,tit. 3::qhs 26,
w.2. Boer. Decis. 349.8. \0uverb. fecundo fiis Menoch. d. Al F. Do
hoz.contsoC. 447522 Jaa.in .7 [ de Jurisd. we2g. Schneidwe
#d §.12. Infl. Ad.». §94 PR | |
IV. Anveré judex peenam rémitrere poffic qvaritur?
& placet fencentia diftingvencium inter poenam ordinariany
Macutam fc. & expreffanmy 3 lege utiny cal. - §; 11, Inf. d, A8,
& paenam excraordinariam feu mulGam, & illam remictinom
poffe cum Judex ad legum normam pracisé adftrictus fie Lag,
&+in pra. ad Muwcip, Hane verd remisei pofic ob 44 4. -darﬂﬁ;
Te&f,
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Pref. conf. Anton. Matth.d Crim. ad |. 47, tit. 3.c. 3.9, 6.8 | 48.
pit. 1. 6, 5.3, 9. non tamen pracisé tenetur Judex eam remicze.
re, utvult Farinac. d.  gv. 26.#. 20.°Coffal, in d. L. 6. d. Offics
Pref. Schneidw. ad. §.12. Infl. d, AEL. w; bo. 61. Qvi docet,
qvod hoe cafu profic paupertas; fed poteftetiam eam in poe-
nam corporalem commutare, ut re@e¢ decec Menoch.d.c. 447
Clar,d.qu. p5. ». §.quamvisfimul@®a femel remiffa fueric, exi=
gi pon poffit, etiamfi reus ad pingviorem fortunam perve.
nerit 6.£.ff. d. Offic. Prafid. Limitanda tamen hae affertio in
cafu (i poena actori applicanda, in cujus prajudicium ea re-
micri non deber, cum nemini jus qvalitum auferri poflit:
dd"ﬁrlfpf”-d- pan.temp, C‘Hﬁ ;-'h _

'V, Reftringit autem Dn, Farinac. d,qv.26.m.39:&5 Bas
ehovi in pwr, i 1, 6. f, 4. OFI pref. licentiam commutandi
peenam pecuniariam, ante {entenciam latam; cum polit fene
tentiam latam Judex dicatur functus officio, itaut poft cam ne-
?ve mutare neqve corrigere amplius poffit /. q2. ff, 4. Re Fud.
W §.fim . de quefil, 55, ff. 4. Rejudic: Sed & poft diatam
jam paenam pecuniariam Judicemin ejuslocum corporalem
{ubftituere pofle certum eft, cum ipla neceffitas hanc peenz
commutationem defideret, ne impunitate fua gaudeant de-
lingventes, - ' . it
VI Hac (urrogatio peenz corporalis in locum pecue
Ridriz adeo neceflaria eft , ur condemnartus in poenam pe-
cuniariam etiamfi offerac cedere bonis, non libererur, {ed
opus fit ut luat in corpore Clar. L. 5. fent, §. fin. GUS9. By §o
Regulariter enim in Obligationibus ex maleficio defcenden-
tibus nonpotelk qvisuti beneficioceflionis bonorum/. /. §.
fque in fraud. Credit; Clar. d. I. Farin.d- gv. 16.9. 2, Covar
rub. Var, Ref. Lvccin my . Jafon. inl. 7. I 4. Furisd. ». 27+
Qvid autem fi reus folvendo fit,malic tamen fubire peenam
corporalem , qvam pecuniariam, num audiendus? qvod
o D2 omnine




emnino négandum, &pracisé togendus eft folvers penany
pecuniariam, cum nemo fit Dominus'membrorunrinorum,

| Farinac. d.qu. 26. wily. Boer, Det.3 49y n.10. add: Clar.d;
' 6emt. §.fimqve g5 .0 e 0 n sl L ORGSR 4
VIL'" An' autem hzc pane farrogatio tantum in 'pers
fonis vilibus ur'feérvis & aliis infime conditionis hominibus,
an etiam 11 Nobilibus & aliis horeftis perlonis locum. habea
et, vanamt:mirum in modum Incerpretes, - Prios defens
dunt Zafi in §.uz Infl. de AcE. n. 25.Farmac all. qv. 26, moags
21 22, Covarruv,; Var. Refol. |, 2, ¢.'9. n, 4. Schneidw.ad §a1zs
Infi.d, AEY, wi §8. Manz. Patroc. Debit. decads 1. qui 4. il
Speckhabn. cent. 1. qo, 4o. 1.5, obd. 10,65 L 2% §:2. . d. patniae
bi exprefledicicur qvod honeftiores fuftibus non fubjiciantur:
accedicy qvod quachibet peena corporalis in perlonis honeftis
graviorfit qvacunqve pecuniarid 4. L 10. in fin.& fic majori
punirentur peena, qvam meretur delitum, qvodeamen ab+
~_ furdumu. - Invilibusvero perfonis hoefecus eft; Namin itlis
! . peena corporalisgravior nonelt peena pecumaria; cum gales
perlona fepius ica induratz ad poenas finty ut plagas etiamy
contemnant Schneidw. d. b n. 5§ Spsckbabn. cent, 1. 9 40,
».0, Nec obftar, qvod nulla: perlfonarum ratio habenda
| fic in Judiciis; Nam multis in cafibus aliud in jure fatutuny
i in° Nobilibus , aliud in«vilibus & abjectis.  Menoch. cit. ¢.
1 447.n I;,"ﬁ?ﬂﬁh in l. 73?: d. jﬂfﬁ'd: I#ff?.-fﬂ all. Salices, und‘

sifents
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| ctam eft qvod Nobilis (zgius mitins puttiatur, qvam plebe-
| jus, qvia minor peena in ignobili el major in nobilics &
" X, d.Cleric. Venat, Schneidw, d-l. n.0% add. Tiragvel. d, temps
pancanfiyr.n.5. Franzk. ad tit.di Jo & Finn. § 465 Lokolt . ditty
§.12,Alt verdy, inter quvos et Gomef 7u §.item fi gvis Infl. d,
Acl.m. qropolterius cuentury itd us doc; Menoch: doA.ds D.de
€. 447.%.7.hoc iplum nontantum aebtineac in laico,fed etiam
i Clericoy fi poznam filcodeferendam lolvere non .pﬂﬂdit:
v 157} £ , mode




modofidtaluo Judice pero. drohiepife. Xcd Rapt. ‘S_i_nﬁ;a hag
inre elt expromenda: (ententia, mulcum hic prudentis Jus
dicis arbitrio tribuerem, gvi tamen probe pecfpiceat’; né
qvid duringautiremiffius Ratuatur; . necenim feveritatis nec
Clementiz gloriaaffedtanda efiy fed perpenfo Judicio prout
qvaque res expoftulac, Raruendum L d, Paen. .28, ff- eod,

v oVAlLE o Geterum lunt nonnulli qvi aflerunt, qvod re,
gula hacs 11, Qui wom babet in ane luat in corpere. reftrin:
geénda [itad eos tantum,., gvi deliquere in fraudem legis
(cientes-te;non pofle (olvere, pniam.pecuniariam ;. Coms
rounicer samen D, docoClar, Loge fenty §. finagbo9f, . 34 e
nentconerarivmylcilicer yqvod indiftindte hac regula habe-
at locum , five deliqverine cum 3 jcogitatione, five non,
BarinaG {- 1. b, 3. 4P i Ay e, Nop,extendenda tamen hee
regula ek ad heredes defunchi ,cum nemo alterius srimiis
(uccefor conflicui pofiit £, 26, f. 4. Pen. & pazna ulterius pro-
gredinon debear, qvdm reperiatur delitum /22, G, d.pan,
Negye.esiam ad dejulloess, Nemo enimyfe,ad paziaan cor-
poralem «obligare poteft, qyoniam membyorum faorum
nemo Dominus ?idctﬁgzﬂ.k{;.ﬁe{ﬁf_ﬂgb;?f, Matth. d.Crim. ad
lib. 48, 2.14. €,2. n. 14, Negve' Julfinz ratio patitur eum, qui

nou deligvity ponasthuj modi foftirere . 2% € depan,
Quafiiyis fide) 'uﬂidrswbﬁ lam gray ﬁq{u@;;griu-
ne cxtra ordinemcolreeri poffint /v 4 (- dv Cuflod. €5 éxhib.

Reor. jbiqve Brunmitonf. Vinnead $axadnfi. d, Fidejuffin.23.
IX. Spectatis itaqve perfonisiqva poffint in pona
pecuniatizlocam (ubfticuerecorparalem, ue& iisquibusin-
fligi poffic ejusmiodi pagna fubfidiafias . Reftar ut paucis eti
am demonftrem panin omnibus delictis hzcregola locum
habeat, & qvamvis veling; qvod etiam inminis
mis delictis , ImOG déficiat s;id folutione partis
UNICO NUMMmMo pona
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ponz, in gva condembiatusjeft; ctiam 10
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pecuniaria in'corporalem ‘commutari poffit. Mewoch, d. A1
B.l.1. ¢ 447, #.8)Clar. d, qv, 0§. %, §. a qvaopinionctans
qvam communiuvtut dura in judicando recedendum non el
{c monet all.Clar. d. [ Farinac,d, qv.26.m. 9. 'Gomef. in §. 12,
d. A%, »n.18. Diflentittamen Fafonin [.7.4. Furisd. »,28. Specks
babm.com.x.qv.40. w. §. qvorum [ententiam confirmat/ 1
. d.peen. ubi [Crus Marcianus exprefse tradit,qvod inlevio-
ribus caufisproniores ad lenitatem efle debeant Judices. Nee
ro minintis petnapecuniaria in corpordlem rransmutari de-
iec, nec propeer leves abufionés aut transgrefliones paupes
res corpore puniendi funt Tiraguvell. d, Tud. in reb. exig. fes
vend.concl.7.Scbneidw. ad §o12,Infl, d. A n.60. Qvotiesves
ré pecuniaria peena‘in corporalem mutatur, iplo jure libee
ratur reus, itaut amplius conveéniri non potfit, etiamfi ad
meliorem forcunam pervenerit/. 17, §. 4- 66, ff. d. Injur. L.
g:d. Jure Patron. Cofial. s l, 7. ff: d. Jurisd. Fafon. d. L. ». 29.
ariw,d.qv. 36. 1. 24. Per hane penam corporalem enim
videtur receflum i potna pecuniaria, qvafi per illam
' nevatiofaQta cenfeatur.Gome/ iw §. 12.Infl. 4.
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