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2D pofleflionem rerum
$5\p hzreditariarum  adipifcendam
9}y, proditafunt aJure quatuor reme-
%) dia. 1.Petitio hzreditatis. 2.In-
¢ terditum quorum - bonoruns
=2 N ;. Quod legatorum. 4. Re-
medium L. final, C.de Edi&. divi Adriani tollend.
quo hares {criptus exhibito teftamento,quod nullum
vitium vifibile habet, mittendus eft in pofleflionem
bonorum,qua defunéus poflidebat tempore mortis,
Dd.communiter teftante Roland, 4 vall. volums, 3.con-
Jil.98.5,3. Ruin. vel,2. confil.229.n. 8. Michael Grafl:

[ententiar, lsh.2. art.tranfmiffio g.13.74.1. |
I1. D Atur hoc remedium fcripto hzredi, non
tantumillo cafu, quo pofleflionem non-

dum eftadeptus, fed etiam, quo poffesfionem nadus
cft, fed rurbationem & moleftias metuit , ad hunc fi-

nem, non utin pofleflienem immitratur, fed ut pofs
{eflio jam apprehenfa confirmetur, conferverur &
defendatur, Graff, 4. g:13.n,.5.Rol. 2 vall.wel, 3, confil.
2. n.7.5urdus confll. 414. p. 23, & confil. 117. . 1. uti
judicatum teftaturin Senaru Gratiano Politano Guid,

- Papa decifi1;2.m.4. & innoyiflimis R otz Romanz de-
. A 2 cifioni
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cifionibus para. 1. decif. 613.». 8. & docer communis
{chola J&torum, quod remedium. 4. L. fz. ut maxime
origine ac natura {ua fit remedium adipifcendz pol-
{eflionis , in praxi tamen quandoque infle@atur, ut
habeat efte@um recuperandz, ob eamque caufam di-
catur cfle quali recuperandz & nihilominus habear
caufam & nomenadipifcendz Rol. 2 Vall. vol. 1. conf.
1.2.76.¢ vol.3.conf-98.7.38, Marpurgen{. vol,4.conf ;1.
2. 4. Klock. woal. 3. conf 107, n.5.
111, C()mpctit hoc remedium tantum fcri-
pto haredi,five ex parte , five ex afle fit
anftitutus. 4. L. fin. Grafl.d,art.q. r4.n.5. utiin Colle-
gio Jenenfi relfponfumrefert Richt. ad 4./ ult.num. 40.
quod etiam obtinet, {1 haresin rem certam & f{ingu-
larem (it infticutus, nec alius fic additus cohzres, L. co-
bereds. g1.infin. de valy. & Pupill. fubff. Socin. lib, 1.
conf.10.num. 16, Grafl.d.q.x4.2.5. Arnold.Vinn, 24 §. 4.
Ld. hered. inflit. &S. wlt. n.5. Ldeinoff. Teffam. Arg.d.
legit. contradiili.q. 2. art. 8. Menoch.d. adspifc.poffeff.
rvemedg.mx3 4. Richtadd.lwlt.C.n. 44. & [eq9. & da-
tir hoc beneficium non folum direéto hzred: , {ed &
fideicommiflario univerfali ). 5. ff: ad Sétum. Trebell.
poltquam ipfi verbaliter cft reftituta hzrediras, i, e.
quando fiduciarius vel coram, vel per nuncium aut
per Epiftolam fe refticuere hareditatem fignificat,
b 37: ad Sétum Trebell. quo cafit non pofieffio rerum
hzreditariarum,fed jus hareditarium acquiritur Z 6.
Jf-eod Menoch. d.remed. n.170. 8 181. Peregrin.d, fides-
commi(]. art. 4 82,5, ¢ [eqq. Bachov. ad Treut. vol, 2.
adifp. 25.th. 1.lit.L. R calivero reftitutione facta fidei-
comimiffarius hon nifi pro majori confirmatione pol-
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{eflionis jam adeptz uti poteft, Cothm: wol. 5.conf 17.
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w60.& conf-4.#2.277, Brunneman, ad d. /L ult. C. & Si-
chard. #. 4, & Richt, adh.L.n. 111. & fegq. poteftve-
ro fidei commiflarius exercere remedium. 4./, final. C.
nulla precedente reftitutione in illis -cafibus, in qui-
bus utiles a&tiones fine ceflione ipfo Jure in illum
tranfeant, Bart, 4. /. fin. #. 9, uti I, quando juflus refti-
tucre hzreditatem dolo malo vel poft litem conte-
ftatam, vel antea fefe contumaciter celayerir, 2. pe-
anlt. S, cum antem C.ad Trebell. 11. quando hxres
gravatus fineullo hezrede deceflit.  Bart. 4. / penuls.
S. cum antens, ». 3.ibique Paul,d,Caftro. . 2. Salic. a5,
Aretn. conf. 37.7.10.  111. quando primus fideicom-
miflarius gravatus eft, de reftituendo - fecundo, tunc
nulla opus eft reftitutione, fed jura in fecundum fi-
deicommiflfarium tranfeunt. 4./ penult. S.cum an-
zem. & Bart.n. 3. Caltr, . 1. Bald. sum. 2. Salic. nums. 8.
Befold. parz, 1. conf. 6.mum. 169. quod ita accipicn-
dum quando) ab hazrede gravato ¢ft reftitutio fa-
&a primo fideicommiffario, uti declarat Corn. conf.
304.7.17. verf. ¢ etiam quia lib. 3. 1V.calus,quan-
do fideicommiffum eft particulare. Natta. conf; 200.
#. 2, 1ib. 2. V. cafus ponitur aGlofl. in d.*/. penuls,
§. cum antem. ctim hzres gravatus alienavic bona fi-
deicommiffo univerfali fubje@a, tunc nulla reftitu-
tione opus'eft ad hoc, ur fideicommiflarius- agere
poflit.”  Riminald; Jun. /. 1. conf-80. n. 36, & lib. £
conf.363. #.19. Salicer, & Raphaél. iz d. [ penuiz. S,
final. qui ftatuune, non effe opus reftitutione reali,
requiri tamen verbalem, nos vero veneramur illo-
rum opinionem, qui defendunt, hoc cafunec verba-
lem reftitutionem requiri, Gravett. cezf. 19. #, 12.
fo. v. - Ruminald. Jun. {ibi contracius 4, conf. 363. #.19-
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vide Joann. Vincent. Honded. confult. wol. 1. pars. 2.
d. judic. confult, 26. Quicquid fic dicendum attent3
diﬁmﬁtianﬂ legis civilis,de jure Canonico & confide-
ratajejus ®quitate, illz fubrilitates non attenduntur,
& fidei commiffarius re&ta viaagere potelt nulla facta
refticutione Guil, Benedi&k. iz cap. Raynutins derefia-
men.inverb. Si absque liberis num.85.ubidicitde zquita-
te juris Canonici opus non effe aliqué refticutione rea-
Ii vel verbali, & ccﬂ[:;re hodi¢ multas vanas fubtilitates
& circuitus inanes, qui circa hezreditatum reftitutio-
nem cx Senatusconfulto {ervabantur, & fecundum
hanc zquitatem vidifle judicariin.Parlamento Tholo-
{z,idem repetic Guil. in eadem repet. in verb. mortui
num,74. verf. quod curia eandem opinionem [equitur.
Marcus Anten.Peregrin. 4.fideicomnmif], art.2.n.62.uby
hoc poft vVincent. Honded, wol. 1. conf. 26. n. 24.am=
pliar, five fideicommiffarius petitorio five pofleflorio
agar, additque, fe nunquam verbalem refticutionem
pracicafle, aut practicatam vidifle, Belold. inpart. 4
607f. 182, n. 58. 59. 60, |
IV. A DCodicillosquog; extendi poteft reme-
“*diumnoft. L.Hart.Pift. 4. 4.70.7.3.Brun-
nem.ed noft. L.ult.C. Menoch.d.remed.n. r92. Bach,ad
Tr. wol 2. difp, 25. th. 1, G52, L, ut & ad teftamentumin-
terliberos conditum, licet fecundum legem ultimam,
C. famil. Ercifc, per modum divifionis {it confcriptum
Hart. Pilt. 4. ¢. 10. 2. 2. Carpz. in refpon/. Eleét. lib. 6.
ti8.2. refp. 20. 1. 7. Welenb. conf 81, n, 1. Richt, 4d
noff. L. ult.n, 159. Idem proceditin hzrede{ubcon-
ditione infticuto Caguol. 72 /, aitus legizimi n.18. [f. d.
Reg. jur. Socin. Junior /ib. 1. confil.87. ». 8. quemadmos-

dum enim hzres conditionalis ante eventum condis
: LIORIS
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cionis pofleflionem agnofcere porelt, /. 7 fub conditia-
wic ff. d. bonor. poffef]. fecund. tab- Menoch, conf. 105. n.
50.bb.1. Arg. delegitimo contradicloreq. 4.ar1. 3. n. 68.
& ita etiam potiori jure hoc remedium illi erit con-
cedendum Jafon. inl.r, werf propeer hoe C.4. EdiéE Div.
Adrian.Et profeto cumdictus hares propria authori-
tate capere porteft pofleflionem.  Ergo multd magis
alli licitum eft authoritate judicis poflesfionem bono-
rum defunéi capere, & hoc remedium implorare,
cum hoc beneficium fic favorabile, adeoque exten-
dendum: Nec exnoftra Z #/z. C. perneceflariam con-
fequentiam elici poteft, hoc remedium rantum illi
hzredi competere, qui pure & fine omniconditione
unftitutus eft, addo,quod immiffio fiat 2 competente
judice fine prajudicio tertii; Zuchard. & Dd. ad nofirz
b.ult.C.n 207.verf.¢ridemest: Er licer nonnulli fta-
tuant remedium 4. /. fiz, ante conditionis eventum ab
hzrede conditionali non poffe intentari, illi tamen a-
liaremediaconcedunt Dec. iz 4. /. fin. C. 5, 24. & ibi-
dem Zuchard, #. 758, & reftringunt hoc quoadeffe-
&um poflidendi, itatamen ut jus adminiftrandi ha-
res habeat, Achill, Perfonal. d. adipif. poffe(]. fub.n. 126.
ver(. & ita tenendo nonobflar. Tubingenf. in confil,
Belold. wol. 4. confils367. 1. 79, € feqq. Richter ad ypa
flraml.ult.n. 65. & [eqq. Argenroratent. confil, 112, n.
J11,&7/eqq. Nec aliud obtinet inhzrede, qui ex tem-
pore & ad certum tempus eft inftitutus, hic cnimdies
adjctus pro fupervacuohabetur, £ 04. . 4, bared. in-
Sie. Vinnius & Bach. #d §. 9. Inft. eod. Menoch, 4, re-
med. 4,7.149. & fegq: Bach.ad Tr. vol, 2, difp. 11. 2h. 3.
fit. E. Sutholr, 45[[8.§. 26,{cd an filio in legitima infti-
tuto hoc remedium competat? de eo difcrepantes
funt Dd. opiniones, ajentem fententiam probant, qui

legi-
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leBitimam efle qu*ntam haredicatis tuentur, Negan-
tem vero, qui illam perhibenteffe quotam bonorum,
priorem utpote veriorem nos ample&imur Sutholr.
a’;ﬂv. 0. th,72.Bach. d. Aiiom. dyﬁ 2.thor7.  Henric
Zoelas ad ﬁ d. fﬂﬂﬁ I{‘ﬂ. n.12 Fachin. lib. r2. Conts.
cap: 4, Valq.d. fuccefficreat. lib. 2§, 20. p.og 271, Qui
enim eft verus hxres inftiturus, illi hoc remedium
concedendum. Arqui filius inftitacas in legitima eft
verus hzres, Ergo. Major cft ex terminis nota: &
contraditoriapropofitio ¢ft evidenter falla: Minor
inde conftac, quia legirima, eft pars hareditatis non
bonorum. Baldusizd,/l#it.C,quem fequuntur An-
gelus Confil.206, Curt. Senior confil. 13. Menoch. in d,
remed. ¢4, n 162, Michael Graflus fententiar. lib, 2.
artic. Transmiffiog. r4un.9. Richter. ad b, L. wlt. n. s1.¢
fé94. Erquia{ubftitutus etiam dicitur hzresinfticucus
pr. Inft. d. Vulgar. fubft. ibique Bach, & Vinnius i zoz-
cxinde re&e. infertur, quod etiamilli eveniente cafu
hoc beneficium competat;, five'quis-Vulgdriter {ive
pupillariter ive' exemplariter it {ubftitutus Arg. 4. -
git. contvadicl. ¢, 2.ar¢. 1. 1. 67. Menoch. d. remed 4. .
206.Grafl. d. q,14.n.10. Befold.parz. gicon/x67.2.11.¢8°
feqq. Argentoraten(: Vol. Yiconfil. . moansiSalicet. in
d. [, fin, Ce n. 6, Stuckius confil: xo,\#. '27. Brurineman
adl.ule.Cinfined quiddicendum de filia, qua eftin-
fticuta pro herede, anilla gaudeat hocremedio, utim-
mittatur etiam in Pnﬁcfﬁﬂngm-bunnrum feudalium
non obftante contradictioneagnatorum .quod afhr-
mant Cacheran. deci/. Pedemont. 24. .14 617! Ro-
(enthalid. fewd. cap. 7. bonclufoq. liz; 4. 8 Concluf; 48 a.
2. Cachergronfil.42.n.8.  Achil. Perlonal. 4. adipife.
- poffeffen. 104 eleganter Thom. Merckelbach. #naom-

oF A ‘ﬁL




Y \
Sae exde 9
e —. R — 3 or == g )
fil. Klocken tom, 2: confil. 33. num. 73. Belold. parz, 4
confil, 182. num. 03 ¢r [feqq. Francifc. Vivius de-
¢if- 409.7. 2. Menoch. d. remed. n.375. Rol. a Valle wol.
o mzfﬁ’,#.qﬁ. Harum. Pt g.10. 7. 4.(?‘2:4- & hzc fen-
tentia dubio, carer, fi agnati non fint in pofleflione
nec quicquam {e in continenti probaturos afferant, uti
hoc quinque argumentis folide deducit CzL Arg, 7n
grait. d.legit. contradiél. q.18. art.1. Vel fipoflideant8e
{impliciter dicant bona efle feudalia Arg. 4, ¢.14. ars.
5. ncc illa immiflio impeditur, licet fint caltra munira,
arces & fortalitiadifficilis recuperationis Contard. in
J, umic, limir.1.n. 80. C. d. moment. poffe[]. Nam propter
incertum periculum non debet alicui denegari jus
competens, Certi vero juris eft,farminam efle immite
tendam ob przfumtionem juris,qua omniabona prz-
fumunuur allodialia néfeudalia,accedittext.7z§. smzep
faeminam & §. defunilomilizetit.[i de fesd. fuer, contyo-
ver/. inter dom. & agnat. Arg.d. q.18. ary.8, Mynfing,
eent.s. obferv,25. num. 5. ubi refertin ardua quadam
caufa fuo tempore in Cam.Imp. efle conclufum, cum
lis effec inter filiam cujusdam Comitis & ejus agnatos,
&predictaobrinere,licet contentio ficinter dominum
& filiam, adtruente dominos aliqua bona efle feuda-
lia, filia reclamante;, quia filia pariter tanquam hz-.
res patris defendi debet in pofleflione, cum pro eafit
przfumtio, quod bona fint allodialia non feudalia,
Gail. (1. 2. obf. 69. 5. 4. 5. quz etiam militar in quibus-
libetbonis regalem dignitatem annexam habentibus,
cft cnim is ImperiiR omano-GermaniciStatus,ut mul-
ti fint Comiratus, quiquidem libera & allodialiabo. |
na & Imperio immediate fubjeéta, feuda tamen im-
periinonfunt,Rofenthal.defend,¢,11.conel, 14.Sixtin. 4.
B regal,
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reqal.l.1.c.4.n.60.Belold.part.s.concl 241, 1.3, Vultei.d,
feund.li.c.o.n.59. 60.8&[.2.c.1.m., 23.Menoch.d.remed, 4 »,
_;7}'.FI'HI'1C.M11£!HEHF. ﬂ’ff, I.H.ﬂﬂ.(ﬁ“ﬁgf.f,]’,qui hanc{en-
tentiam magis communem (tatuic. Borg, Cavalc. decif!

26.n.112.07 [eqq. part.2. Achil. Perfonal. 4. acq. poffe(]-
#.104. & tribus rationibus confirmavit Marc, Anron.
Peregrin. conf 4. ».51.¢ feqq.inter quas princeps ratio
clt, quod omnibus teftamento {criptis haredibus hoc
beneficium fic concesfum, ut fequeftrara quaftione
proprietatis, vel aha exceprione altorem indaginem
requirente,ante omnia in poflesfionem omnium bo-
norum a defunéto reliGorum mittantur, nec ad obri-
nendam hanc poflesfionem necefse habeant quic-
quam aliud docere, quam fe teftamento fcriptos ha-
redes effe, & in hanc fententiam de fa@o conful re-
{ponderunt Alexand, Socin, Rol. Gozad. & alii rela-
tia Burfato confil. 234. n. 10. & feg9. Thom, Michaél.
“#n conf, Klodk. tom, 3. conf33. nam. 11. 8 12. & quod illa
exceptio; Hee bona funtfeudalia, & ad folos mafcu-
los pertinent, concernat petitorium, & non admitta-
tur contra feeminam, decifum in Rotd Romani teftis
eft Mohedamus im decif. Roz. tir. reflit. [poliat. & hane
efic conclufionem generalem, ur feemina etiam inca-
pax in poffeflorio vincat, dominus vel agnati perant
de manuillius,Garzon, 4. femin, ad feud, recip. na4z.
& infupremo tribunali Cam, Imp, in nobili& ardui
causa ‘Bivmund contra Virmynd. 15. April. Anno 77
decifumrefert Meichfner. decif; 13. eandemque fen-
rentiam in proceflu revifionis confirmatam narrat
Rolenthal. 4. fesd, cap, ro.concl, 41.num. 64. & ex illo

Klockzom. 2. conf. 30.5. 121. ubi {equentia hxc ponit;
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BDefondernt auch diefelbe / wie ich deffen unfeblbabhre
Nachricheung habe/ am Kdvferlichen Hofe/ in Sachen
Weiland Cafpar von Derckheim Lochter SNargareten
Antria BVormunder contra Herm Chriffoph VrobfE su
Eliwangen in deim beftetigee/ daf daffelbe mandatum fine
claufula dereftituendo erfende / vorgeswendeer Sinrede
obroerhindereden 27 Febr. Ao. 1604 paritio auferlege
wyird.vid. Thom. Michael,in con/ Klock. 2.2 Con[(7.1,94s
fallic tamen, {inon folumde cognatorum jure ex in-
veftitura conftet, verum etiam 'hi poflfeflionem feu-
di adepti fint, gun cafu in pofleflione; fua funt tuen-
di, donec filia de jure {fuo doceat, Hart, Pift. 4. 4, 10,
#.24.idem obtinet, fragnari in continenti probare ve
lint, bona effefeudalia, & ad folos mafculos pertinere,
tunc enim filia hzres inftituca in poflesfionem bono-
rum feudaliumnon eftimmitcenda Achill, Perfonal.
d.tract, n. 109. Belold. conf  56.n. 68.% feqq.

V. MOvcr'i hic¢'poteft ardua hze quattios
An dominus feudi ob defeGumlinez

mafculinz feudum propria autoritate occupare, & fi-
liam vel agnatos poflidentes expellere poflic? Negan-
tem opinionem tuentur Andr.d. Ifernia iz ¢. 1.§. fin.
7. 8.ibique Match. d. Affliét. n. 4, fiillorum verba be-
ne expendantur: quos alids Rofenthal, 4. fewd. . 10.
comcl.41.li2.GG.pro contraria fententia male citat,&ita
pro filia in Cam. Imp. & Judicio Aulico Cafareo de-
cifum eft, in Cam, Imp, 13. April. 1674. i1 Sachen
Landsberg contra Fiipftenberg (polii, & in caufa Bibra
contra AWirgburg/in qua 21. Jan, 1603. mandatum re-
{titurorium cum claufuld in Judicio aulico in causi
Horeckheim conwra Civangen énandati 27. Febr. pari-
2 {10
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tio quoad redintegrandam poflcflionem, de qua filia
defuncti valalli deje&a erat, fuit decreta. Thom.Met-
ckelb,iz conf Klock.t,1.conf.17.0,90.505q; ad fin. & tom . 2.
conf7.m.97.8¢.2,00mf26. &prohacfentétiaftabilienda
hocargumentumafferri poreft, quod filia & alii infti-
tuti heredes in poflesfionem feudalium nonobftante
contradi&ione agnatornm vel Fafci immirti debeant,
uti multis authoritatibus comprobatAchil. Perfonal.4.
adiptfe. poffé[f-n. 109.& Dd. communiter. Ergo mul-
ro magis inilli poffesfione debeat defendi, uti conclu-
dit Cravett. conf. §22. . 6. 'Afhrmantium caftra fe-
quuntur Dd. communiter, Bald. vol. r.conf. 301. 7. 5;
qui illam fententiam veriorem & de confuctudine fer-
yariait & plures ahi, quos refert Merckelbach. i conf,
Klock. tom. z. conf-11.n. 6. Idem in Emphyteufi fta-
zuunt Joan. Vincent. Honded. vo/, 2. conf. 21. num. 23
. Aurel. Corbul. 4. Iur. Emphyt. p. 1.9. 10. 8. 2. & [¢49.
Alvar. Valalc. de fur. Emphyr. q.18.2. 9. Joleph. Ludo-
vic, decif, Pernfin. 17,n.8. & [egq. qua opiniones dif-
crepantes adhibita diftin&ione forfan conciliari pof-
funt, ut prior negans opinio locum habegt, quando
mon conftatevidenter de cafu apertifeudi, altera vero
de cafu notorio & claro feudi aperti Cavalcan, decifz
26.1,448. & [e9q. p. 2 Rofenthal.d. feud. cap. 10. concl.
' #1.7. 92. quod & de confuetudineita explicandum, &
velaligualiter de devolutione cenftet, quod probatur
exemplo fummi Pontificis Clementis VILI. qui non
obftante contradi&ione Calaris, emorrua familia A-
ftenfi, DucatiiFerrariz authoritate proprid apprehen-
dit,quod fatum probatAlexand,Rauden{ decs/. Pifan.
42. part. 3. 9. 70. ib.1. & pluraallegar exempla, & in

germinis, quod confuetudine induci poflit, ut domi-
nus
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fuss proprid authoritate poflit fendum occupare, non
diffitetur Rofenthal. 4. c. 10. concl. 41.n. 157, Mer,
ckelbach. 77 conf. Klock. tom. 2, con[.10. num. 129. 1bi

S drdemtich aber/und das im 5. Reich bey allen Chure
und S fien Seifflichin und Lellichen folches Hblich
Herformmen und praxis im fchwang gche/dag cindchens
$errfinitalinea Vafalli absque hzredibus_ feudalibus
mortui die poffeflion [feines Binterlaffencn Schengiitce
apprehédire, ohngeachtediefelbe feinSigenthumSrben
innchaben (welche alsdaii poft cvacuationem pofieflio-
nis {hre vermeinte Spruch und gerechtfam vermittelf
erdentlichen Rechicns wicder Oen Schenberen dociren
miflen/ auch neben demmiedem Lehen eigenthumlichen
GSiiter vermifchet feon/ weredaficlbe unfchoes mit unicrs
FehicdlichenEpempeln subelegen/ wie deii folchs gu erfons
nen gibedie Sraffchaffe Konigficin/ Sraffchafit SHaag/
icem Dieunterfchicdliche Sehenclenfeinifche Lehen/ wels
che sum Theil Drandenburg/ sum theil dasStiffe Aug+
fourg auch @raflchafft Octingen/ gleich nach ableiben
Hans Schenet von Scheneckenfiein/ fo ad perperuos
cacceres ob uxoricidium condemnift sorden/ €ingiez
Ben (affen/ obnangefehen fein Sigenthums Srben/ wie
auchnoch ethiche feiner agnaten, die von Schenclenfiein
in Tyroll vorhanden gesvefen/ und dafifie a primo ac-
quirente herfommen/ bey dem Lehenbesyn angemeidet/
und ibe Jus jeielich befcheiniget haben.

VI ILlud hic notandum, quod remedium noft,
L.ult, etiam transmitcatur ad heredis (cri-

pti heredem five ex teftamento, five ab inteftato {uc-
cedentem, arg. L. fin. C.de Hered.inft, [,194, f. deR, 1.

l.56. f.d. 7.5. Achil, Perfonal 4. #raci. n.177. Dnus
B ;3 Struy,
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Steuv. 1z [yntagm, Iuyisprud, Exercit. 45, num. 20.
Menoch. 4, remed, 4, n, 242, ¢& [299.Riche. ad b, L.
#lt. num. 6o. 01. 62, 63, 64. Nonverd competit hzre-
diab inteftato arg. noff, L, ult, C. Stuckius part.1,conf.
o.m, 65, Welenb. conf 81, n,8, Argentoraten o, 1,
¢onf.73.#.17.utne quidem filio fuccedenti patri ab in-
teftaco detur. Argentoraten. 4,conf. 73, .23, ¢ feqq.
& conf112. 1,214, Richt.adnoft, L.ult.n,100.ubitamen
notat, filium & alium hzredem ab inteftaro, implora-
to nobili officio Judicis jin poffesfionem bonorum de-

Afunctimiti debere,& itafacultatem juridicam inUni-
verficate Roftochienfi refpondifferefert,Nec Legata-
rio, qui femper haber contradi¢torem legitimum, Si-
chard, ad noft, L, », 2. ibidemque Salicet.n. 5. 6. 21,
Menoch. 4, remed, 4. .13 4. ¢ [eqq. Minfing. Cent. g,
ob/. 61,7, 6, Ubicim oftenderat legatarium pro liqui-
do legato quod extra dubium eft re&¢ executivé cx-
periri, addit & hanc fententiam tanquam veriorem
Dominos Camerales effe amplexos cumhoc mode-
ramine, quod legatario nonlicear executivé agere ex
remedio #offye l.ult, C, propter contradictorem, quia
{emperadfithzres qui contradicat, idque communi-
ter teneri & obferyari , Vid. Dn. Stuckius pars, 1.
confil.10,1,37.38. & confil, p.num. 66. Menoch, 4. re-
med. 4,n. 696, Peregrin. d, fideicommif], art. 48. num. 4,
Richter ad noftram [uls,C, 5. 119,120.121. Klock. vo! C A
confil, 105. num. 7. lla difficultas hic fe offert; An
hzc lex locum habeat in teftamento nuncupativo 3
Notario in feripturam reda&o? Communiter Inter-
pretes{tatuunt locum effe huic remedio Anton. Fa-
berin Cod, lib, 6,11t 13, d. 4. Carpz.inrefp. Eleit, lsb. 0,
7e[p.20.num. 3. Bach. ad Tr, wol, 2,4, 25, 1h,1, #;&L*
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Menoch.d.l.n,o1. & feqq. Grall.ds art, q. 14. num, 2.
Klock. wel, 3. conf, 107, 7,10. Richter adh,., wit. C,nm,
144, O ﬁg%
YII. S cundim omnes Do&ores, ut refert A-
chilles Perfonalis iz traé?. d. adipifc. pof-
[effione n,172. triain hoc judicio adipifcendi ab hz-
rede efle probanda: Primé, quod teftamentumfic
folennc & non in aliqua fubftantiali parte vitiatum,
quz probatio fit per ocularem teftamenti infpecio-
nem, 4.1 fin. C. Secundo, quéd res , in quas pce-
titur immiflio, in bonis teftatoris tempore-€jus mor-
tis fuerint, & fic in determinato tempore,Caftrens.
lib. 1. confil. 454.m.1. Tertio, quod teftatoris mors
probetur , que alias non przfomitur , Pradt. Ferra-
rienfis in form. lLbelli, guo petit. hared. ex teftament,
m glofl. werbo poffidebat, ». 1. & licet nonnulli exi-
ftiment, qudd hares hareditatis aditionem quoque
probare debear, Parif, /b, 1. conf. 41. inpr. Socin. ju-
nior k4b.x, confil. 95s. num.1o. Bald: ad neftram [, uit. C.
ab hac tamen opinione recedimus, quiabhzres exhi-
bens teftamentum, & petens jimmiflionem in poffef-
fionem bonorum defunéti implicité & virtualiter hz-
reditatem adire cenfetur. Tubingenies 7 confil. Be-

fold. part. 4. confil. 167.n.17. & feq.

VIIL MEnnchius verd d. adipife. poffeffion. re-
med.4.n, 56. decem requifita bujus pol-

{eflorii remedii adfert.  1.Quobdis, qui fe in poflef-
{lonem mitti pﬂﬁulat, fit beres in teftamento {cri-
puus. 2. Quod teflamentum , in quo hzc hz-
redis infticutio feripra eft, Judici prafentetur. 3.
nc teftamentum fic caneellatum , vel aliqua {1
parte abolitum 4. Qudd bonz, in qua miffio
il
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in' pofleflionem peritur, fuerint in pofleflione te-
ftatoris tempore morts. §.Quod miffio hzc in
pofleflionem fa&a in a&is {cribatur, 6. Quod
alius legitime non poflideat.. 7. Ut heres, qui fein
poflefsionem mitti poftular, non pofsideat, vel pofsi-
deat. 8, Quod judex, coramquo miisio hecin pof-
{efsionem petitur, fit competens. 9. requiritur cita-
tio & libellus, 10. Quod mortem teftatoris hares
probare debear; Non intempeltive hic quari poteft:
I. An teftamentum in originali fit producendum?
an verd exemplum, vel cranfumptum etiam probet?
quod negamus regulariter, Malcardus de probation.
wol. 1.concluf, 71, n.11. Paul. de Caftro ad noftram /.
wit.n. 5. ibique Decius#.1#. Dn. Struve Exercit. 4.
#, 21. Richter ad d. L uwlt. n.130. & feq.
I X, DAtur beneficium 4 /Z contra eum, qui
res hereditarias pofsidet, qui enim
non pofsidet, ab illo poffefsio peti non poteft. Dd.
communiter ad 4./, w/z. nonvero competit efficaciter,
fiadficlegitimus contradi¢tor; Ut vero quis fit, & di-
catur legitimus contradictor ad effectum impe-
diendi hzredem fcriptum, quoé minus in poflelsio-
nem immittatur, vel poflefsio ei confirmetur, hac
tria precisé requirantur & concurrere debent, ita ut
"deficiente uno ex tribusillis, reuslegitumus concradi-
&ornon fit: Primo, urreus bonapofsidear,de quibus
in judicio agitur. Secundo,ut poflc{sionon ficviriofa.
Terrio, ut de jure fuo in continenti probet Achill.
Perlonal, s 2ract. Quorum benorums a. 499 Socin.
Junier wal. 1. conf. 75, 818, Gylman. #n wotis cam.
tom.1 p.1. 701, 7. depoff. wot. 6.n, 60. Marpurg. vel 4.
conlil. 312,30, QxlArg. debegis, contradiit. q. s.art.L
v d. 7. : X, 8i
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X. SI itaque pofsidens non habetconfimilem
titulum, non eft legitimus contradi@or,

Bart. ed b. . ult. C.m.21. Dec. . 4. Zuchard. ». 3.
wri prazjudiciis Rotz Romanz confirmat Czfar. Arg,
d,tract, q.2.art, 5,m.164, Sicuti nec is, qui folum ti-
tulum habet, nonvero poflefsionem, quodtemperat
Arg. d, trait. ¢. 5, art.2.mum, 67. quando is, qui i de-
fun&o ticulum obrinuit,allegat, quod eft exclufivum
yuris haeredis prztendentis immifsionem, puta tefta-
torem tempore mortis non pofsedifie;vel teftamen-
tumabolitum & cancellatum inaliquaparte fubftan-
tiali, in quo cafu, quia oftenditur ca deficere, quz
funt de intentione hzredis petentis immifsionem &
fine quibus finis & {copus obtineri nequit, tunc enim
immifsio negatur ob defeGum juriumin hzrede. Mo-
veri hic poteft elegans dubium:  Quod videatur di-
cendum, titulo probato, velin continenti probando
femper locum effe contradi@ioni, nec alla dominii
probatione opus efle, videtur enim dominium verum
vel quafi femper probatum, cum nulla firmelior pro-
batio,quam partis confefsio, Socin, v, 7, conf, 24, 1,
$.unde,liceradverfus prafumptionem juris & de jure
nullaadmitratur probatio, partis tamen confefsio ad-
micticur, Surd. conf. 60.5,1. Neviz. confil.3%7. 2.7, Artqui
hzres petens immifsionem, {emper viderur confiteri
cabona, quz pratendit, fuiffe in dominio defundi, i
enim contrarium ftatuerer, fequeretur illum in peti-
torio nullum jus habere, & talia bonain dominio al-
terius cfle, nec pofle illum immifsionem petere, quia
ceflat pofleflorium,nbi de petitorio conftat, Refpon-
demus,fi conftet de dominio aperto ejus, 4 quo con-
tradictor titulum obtinuir, & titulus plenc probatus,

C vel
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vel in continenti probandas, quod tunc fuper pof-
{c(sione non fic difputandum , cap. cim dilectus de
caufe poffeff. & propriee,. Nam-quando dicere po-
telts \Hodic conttar; hodieagatur,  legitimus dicirur
contradi@tor ad impediendam immifsionem, Andr.
d. YfermiaPrapof. Martin,Laudens,Alvari.inc,1.§ inter
Jliam f8 de feud.,: fuer. controvers, & habens jus po-
tentius, quam habet hares,excludic poffcflorium e-
jus, probans vero dominium vel jusautoris fisi haber
potentius,quam probans folumtitulumhzreditarium
& poflefsionem defunéti, Nec valdé abfurdum efle
fratuic Arg. 4y 2radd,q. 5.art,3,7.86. ur {olius riculi pro-
batio {it neceflaria, dummodo perfpicué titulus pro-
betur, puta inftromentis claris & apertis, qua nullam
patiuntur oppofitionem, fed faciunt probationem
probatam, evidenrem & manifeftam, ita utnoftrafen-
tentia obtineat, quando probatio tituli et dubia.
XL Xcuriendz hic {unt nonnulle difficulta-
| tes.1.An qui poflefsionem obtinuit viven-
re'teftatore fit contradictor legitimus? Affirmamus,
arg.L.fin. €uh2.qua caveturimmiffioni loci effe refpe-
¢tu bonorum, qua areftatore: tempore mortis pofsi-
debantur. At, quando quis vivente teftatore poflefsio-
nemobrinuit,conftat penes defunétum tempore mor-
tiscamnon fuifle E, Necpoflefsor cogitur reftituere
mf probanti{uamintentionem,/. fn. C. d, Re: windic,
Arqui hzres finon probet poflefsionem defun&i tem-
poremortis; nonprobat fundamentum fux poflefsio-
nis E. Nec obftat pofsidentem cum vitio non efse
legitimum contradictorem. Refp.Hoc verum eile,
quando contradictio fundatur fimpliciter in tali pol-

{efsione , fecus fi innon jure petentis, Cum cnim
taly

.
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tali calu obtinere nequeat , necapolsidente poffefsio-
né auferre, fequitur pofsidentem in priori ftacu mane-
re,&itavices contradictoris {uftinere, non quidem per
modum. ver exceptionis elidentis a&tionem, fed per
fimplicem negationem &excluffonem intentionis ad-
verfarii, icuti enim teftatori hoc cafu non compete-
bat manutentio , ita nec heredi competit immifsio
Arg. d.traidyq, 4. arti1. m. 15, Q2. Quando quis
poflefsionem ab hzrede mortuo teftatore -obtinuit,
an fic contradictor legitimus? Afficmamus,hares e,
nim non poteft venire contra fatum proprium/. feus
C.d,0,c4Klocken.zom.2, conf 71 num. 28, ¢ conf. 41.
num, 122, At,quiintentat remedium 4./, contra eum,
cuiipfe poflefsionem concefsit, venit contra faGum
proprium. E.non eftaudiendus,8 prnbatur::rg. e 58,
quod ait Prator [ff. quod legar. 1, 1. C. eod. Et quia
hoc remedium eft adipifcendz, non competit pro
ca recuperanda,utiinRota decifum refert Czf. Arg,
d.traél. q.4. art.2.num, 48.vide Zuchard. ud noltram
b wit. C. n, 387, Menoch. d.remed, 4. n.58;.
Q 3. Quando pofleflionem obtinuit mor-
XIL ™ tuoteftatore a tertio vel A feipfo? Dici-
musillam poflesfionem per {6 & fimpliciter non pro-
defle adimpediendam immisfionem; quando éft ob-
tenta poft mortem defundi'; arg./ fin. €. qua con-
cedit immisfionem in bona omnia, quz defunéus
tcmpore morus pofledit & confequenter ctiam in ea,
quorum poffesfionem poft ¢jus mortem ab alio obti-
nuit, Unde ortum habet communisfima Dd. featen-
ta poflesfiong, poft mortem teftaroris adepram con-
tra remedium #offrel: fin. C.nonprodefle, uti aRota
coram Card. Seraph. decifr257. », 3. diGum comme-
morat Arg. d, trad, q. 4. art. 3. n. 61,

C2 Q-ﬁ
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XIIL Q 4. Si vivente reftatore obtinmir riru.
: lum fine poffesfione ab hazrede, anfic
Tegitimus contradictor > Negamus,Dec. adb./, fin. C,
».48, Zuchard,n 366, Roland. confil, 1.7, 11. 08/, 1.,
Gabriel, 4b. 1. confil, 46,n, 4,Rota apud Statil, d, Sal-
wian, interdicto decsf. 44 .7, 1.quia per mortem defun-
éti , qui rem posfidebat, nullum majus jus contradi-
cendi cft quafitum ratione illorum bonorum, quim
vivente teftatore haberet, Atcovivente nonhabet
jus impediendi quenquam ab adipifcenda poflesfio-
ne alicujusrei, Ergoneceomortuo; Arg, d, trai?, 7.
§.art, 1, 2.3.4.%. qui folide evincit, neceum, qui te-
ftarore vivente titulum a tertio velabipfoteftatore vel
ab hzrede obtinuir, efle legitimum contradiGtorem,
fivero & titulum& poflesfionem a teltarore quis obri-
nuit, concludunt Dd. illum efle legitimum contradi-
€torem, hares enim non poteft venire contra fadtum
defundi; *Arqui‘tunc veniret contrafaGum defun-
&t iimmisfionem petere vellet contraillom, quidte-
ftatore & titulum & poffesfionem eft nactus, Poftius.
-de mandat. manwtenent, obf. 13,0123,
XTIV 5o Anfideicommiffarius fic legitimus:
* contradi@or? Hoceftexplorati juris,
quod fideicommiffarius propria authoritate non pof-
Aivcapere poflesfioné, fed debeareamcapere é manu:
‘haredis /. reftirnra b. falta ff. ad Trebell. Plot. in /; fi
quanden, s 4. C,unde i, Perlonal. in trait. adipifec. ».
- 400. 401, Salicet, adh.{,fC. n. 21, Jalon, »,28. Pere-
grin. d, fidescommi/f. ars. 48 Paul, Chriftin. vo/, 4, decif.
z0: Rot. Roman: apud Baraz, decif. 738. Poftius imdecif.
ad traciat. de manntenent, decif. 1.4. n. 8 decif.13.3, 8. dec,.
2F5.a.4.¢rdec.s65. poreftvero confenfuexpreflo vel ra-
| . cito
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citoteftatoris propria autoritate pofleflionem cape-
re, Poftiusd. Mand. ob[ 47.num.1.2. qui itaque non
posfidet non clt contradittor legitimus, licet de jure
fuo docere fic paratus, & ita Rotam ftaruifle tradic
Arg.d. rraét.q.ro.arr. romm, 13, {1 vero propria autho-
ritate poffeflionem nadus , falta reflitucione verbali
ab hzrede,legitimus cft contradictor,imprimis quan-
do in catinenti de fidei commiflo docere paratus eft
Vincent.Honded. #ol. 2. pare.2.tit.de judiciis confulraz.
28 Toleph Ludovic, decif 47.n.15. Cafar, Arg. d.legiz.
contradilt.q.10.art.5. Menoch. d.remed.n. 634.Perfon,
a.2dspife.n.400.0Omnis enim jultus poffeflor eft legiti-
mus contraditor ad excludendam immiffionem ex
hocbencficio. Atqui fideicommiffarius, quipropri
authoritate , fa&ta primo fibireftitutione verbali,pof-
feflionemcft nactus, legitime poffidet. E. eft legi-
timus- contradiétor: Minor inde probatur, quia fi-
deicommiffarius cui eft fadta reftitatio verbalis pro-
pria authoritate pofleflionem capere poteft Arg. 4.
¢raét.q.10.ar¢. 5. 7.1llud hic notandum, ut fideicom-
miffarius fit contradiétor legitimus, nonfufficere cum
poflidere, nifi eriam poffideat legitime & in conti-
nenti de jure fuo doceat. Menoch, d.remed, 4.5. 6:4.
& confil. 722, n.3. Arg.d.g.10.art.14. Ex his fequentes
conclufiones elici peffunt: 1,Qui non pofsidetnec ha-
bettitulum,illenon eft legitimus contradi&or, 1. Qui
pofsidetfine juftotitulo,ille noneft legitimus contra-
ditor. Arg.d.q.10.art.15. 111.Qui pofsider jufto ticulo,
ille eft legitimus contradiftor. Arg.d.sraét.g. 15. art. 2.
#.30.32.¢7 q.v.47¢. 15. m. 4. Rol.a Vall. Vol. 3.conf. 78,
#.5. Rot. Rom, apud Ludov. decif. 206. Quando igi-
eur venicnresab inteftato non pofsident nec alicg;zid
. it g
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allegant,per quod excluditur jus infticuti haredis, pu-
ta teltamentum abolitum,non funt legitimi contradi-
Gores  eontra {criptum hezredem in teftamento
Arg. d.traét. g.11.ar¢ 1.idem dicendum quando pof-
{ident, nihil ramen allegant quod fit exclufivum ju-
ris infticuci, utiin Rota Romana decilum Arg. 4, 4.

Ir.47%; 2. |
XV, DIximus (upra, quodteftamentum vifi-
biie aliquod & (ubftantiale vitium, pu-

ta rafionis, induéionis vel cancellationis non habens
paratam habeat executionem in co,qued {criptus hz-
res mandato executoriali impetrato in poflcfsionem
bonorum hzreditariorum immitti debéat . C. 4.
Ed.D.Hadr, toll. Menoch, d. adipifc. poffef. remed. 4.
Matth. Coler. part.z.cap,2.d.proc. Execur. utnec cita-
tione vellibello opusfic. Welenb. zoms.2.conf-8.num ;-
Petr. Frid, Mindanus 4. proceff. in Cam. extrah. lib. 2.
cap. 68. 7. 1. dixi vitio vifibili carens,quia,fitale ex in-
{peltione teftamentiapparer, immilsioimpeditur 4.4
Jin. C. h.t, Welenb. confil. 81, nume.10.Carpz. lib.6.2it.2.
refp. 20.n. 10. Hujusmodi vitium vifibile eft rafura &
cancellatio, quando illa facta eft circa haredis inftitu-
tionem, vel teftium fubfcriptionem aut confignatio-
nem, vel alio in loco, ubi de fubftantia teftamenti
agitur , quale vitiumimpeditimmifsionem quamvis
hzres fcriptus contrarium probare velit Sichard. 44
wofir.L fin. C.n.r7. Menoch. d.remed. 4. n. 704.quam
{ententiam Dd. communiter cum hac moderatione
amplectuntur, nift ex antecedentibus & confequen-
tibus mens teltaroris evidenter colligi pofsic Sichard.
d- /. n.z2.qua limiratio maxime locum haber;{i non fic

facta in loco fubftantiali ; Porrd vitium vifibile :ﬂ:i {1
telia-
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teftamentum ficconditum de illis bonis,de quibg jure
Civili Romanorum vel{tatutis non competicteftandi
facultas.Cothman. 70/.2.conf49.num.123. & vol.5.con-
fit.4.m.356.SicutiBrema viget ftatutum,quod de bonis
avitis teftari prohibet,teftamentum igitur de illis bo-
nis factum eftinvalidum, nec feriptus heres beneficio
b.l.uit.C. gauder,utiaCollegio Jenenfi refponfum me-
minit Richter ad noff.duit. C. n.187, {ic etiamfi forma
cllentialis teftamenti lege pofitiva prefcripta non fit
obfervara , hares {criptus immifsionem efficaciter
non potelt petere arg.lfin.C.h.2. Vitium Invifibile eft,
quod non poteft oculis deprehendi, fed tantum judi-
ciointelle &tusSichard. add. /. fin.C.n.17, Welenb.conf:
§r.n.15, nec habet effeGum impediendz immisfionis,
militat enim pro teftamento illa prafumtio , qued fic
validum , donee contrarium probetur, Ergo hares
feriptus debetimmitti in poflefsionem bonorum de-
tun&ti. Befold. part. 2.conf. 56. num. s57. & [eq9. Me-
noch. d. remed, 4. wum, 698. & hanc communem eflc
{enrentiam © afhirmat Roland. a Valle wol. 2. conf,
2. num. 42. Burlat. confil. 89. wum. 21. Pro ta-
li vitio invifibili. habetur prarteritio liberorum,in-
capacitas teftatoris vel haredis, ob quod immisfio
impeditut; (1ex eodem teftamento,vel alio inftrumen-
to in continenti hoc demonftrari poteft, Menoch. 4.
remed. 4.n.729.¢ n,759. Harem. Pift.p, 4. 9,1 0. n.12:¢5
19.Brunneman. sdnoffr. /. ulz. €. akias i in continenti
cxcepriones non poflunt probati, fed funt altiorisin-
daginis,in hoc judicio non admittuntur, fed porius ha-
resin poflesfionem eftimmittendus. Harum. Pift., ¢,
10. 7. 4. ¢ 10. Swuckius pars, 1. conf. 106 7. 31.32.33.
Be-
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Befold. part. 2.confil, 56, m,68.69. 70.71. 72, Argelas
d. legit.contradit¥,q. 2.art.6.p.187.9.5.4r.3.5.80.9.
8.4rt.3,7.73.¢.10s art. 9. 7#.138,139.9,10. 474,16 .7.22.4. j
¢ [¢99.9.7.art. 1. 27. cim itaque cxceptio,teftamen- '
tum fuifle metu confe&um, requiracregulariter altio-
remindaginem, non admittityradimpcdiendam im-
misfionem Arg. q. 11. art. 5. #. 76, 37. & 9. 2 . n. 97. Utk
neccxceptio impotentiz haredis Arg. 4, g. re. 2, 77.
& 9. 2.».96. falfitatis ceftamenti, nifi defeGtus ex ipfo
teftamento apparcat Arg. 4. 75. 4, 9#. Achil. Perfonal.
-~ d. adipife. ;qﬂfjjf #, 119. Menoch. remed. 4.1, 726 Bur-
{ax, confil. 129. Ravden. d.analog.lib. r. cap.36. n. 725
mult. feqq.Peregrin.d. fideicommffic are.48.m.20.6/¢44.
ubi loquitur de exceptione incapacitatis,qudd nimi-
rum hujusmodi fimiles exceptiones, quz defeGtum
proprietatis & dominii relpiciunt,fiob aliquam dubi-
tationem jucis aut facti non facile finc liquidabiles, fed
caufz cognitionem requirant, rejiciantur ad aliud ju-
dicium & interim remoto contradiétore hzres {cri-
ptus mitzatur in pofiesfionem & reus confticuarurDd.
adl, 2.C.d. Edié}, div. Hady. Klock, tom. 2. confil. 108.
n.SI. & féqq. Richter, adnoftram!. wlt. C.n. 214. usque
ad n. 233. Gylman. in Symphor. Tom. 1. p. 1. tit.%r. d.
lit.poffelf. wor. 6.m. 57. 58. Socin. Juniot, lib. 1. confl, 75.
#. 18, Cacheran. decif. Pedemont. 16. n. 16, & 21. ver/:
Ex promiffis Perfonal. intract. quorum bonorum n. 489.
Belold. parz. 4. conf 167.n. 15. Dnus, Struve. Exercit.
4s5.m.23. Stuck.pare. v.conf, 10.1.31.32. 33.
XVI, T vero immisfio effetum habeat, de- ‘
bet illafieria Judice competenti Klock.
r.r.00nf.99.fiitaque { criptus hares de poflesfione here- :

dicatisagat & fe in bona hareditaria mitti petat ex no-
ftra
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ftraZfin,C.tunc facere debet coram judice,ubi res funt

fitz, Brunneman & Pcrez. & Vulcejus 44 /. wle.C.ubz
de hereditat.agat, quod dubio caretinrebusimmobili-
bus,Res verd mobiles loco non circum{cribuntur,fed

quem judicem dominus illarum rerum agnofcir, ejus
Jdi&ionif{ubluntres ille. Menoch. 4.remed.4.n. 402,
Ex quo reée concluditur, {i res hzreditarie diverfis
inlocis fint firz, quod diverfi judices debeant implo-
rari & ab illis ficimmisfio petenda. Inbonis vero feu-
dalibus fide poffesfione lis fit mota, quidam ftatuunt,
judicemloci ordinarium de poflesfione reéte cagno-
{cere,Rofenthal. 4. feud.c. 12, conciuf 12, . 70 &rf2gg.
quin.7s, in Cam. Imp. fententiam latam affert; quod
extra controverfiam effe ftatuunt, fi poffeflorium
fummariiflimum infticuacur Vultejusd. feud. 2. 2. ¢. 3
num. 45, Sixtin. d. Regal.c. 8,5. 23.Verior tamenyvide-
tur {ententia,quod,firemedio pofleflorio agatur,in fo-
ro non communi (ed feudali a&io inftitui debeat. Fr.
Milan. decif: 6. ».3. (qui agitde fummariiffimo poffe(~
foric) Matth. d. Afick. in §, prazerea fi inter duos d.pro-
bib. feud. alienas, per Frider. n.3, Coler. deproc, exe-
€ut. p.2.0ap.3,1.310, Struv,in Syntagm. jur, feud. cap.6.
#. 4. Dominifeudialias nulla et cognitio caul, quan-
do lisnon movetar de feudo ut feudo, fed, ucdere alia
qualibet,Schrad. 4. fewd. p.10. feé#, 2. 31 Paris.de Pu-
YCO intr. de redintegr. feud, quafh. 302. ».2. qui affic-
mat, quod ad hunc effetum, ut caulz cognitio
ad Dominum feudi pertineat , requiratur, uc aéor
in libello fundamentum ponat in feudo , indeque
{1 forfan agatur a&ione perfonali vel aliaad rem feu-
dalem,ordinarium adeundumefle: Menoch. remed.
3-ressnend. 422, ex quo Colerus 4, proceffexecns. p. 2,
€:3.7.311. & /¢9q. notat, non nifi duas caufas naturam
D feud
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feudi concernere; it carum  cognitio ad dominum

feudi pertineat, conftitutionem, confervarionem &

cjusdem privationem, reliquarum veré litium diju-

dicationem ad ordinarium fpe&tare, Harem. Pift.

Part.1, 9.15. 72,27, ¢ feqq. Mynfing. cent.v. obf. po. TI-
lud pro exploraro jure habendum, caufas vel lites ra-
tione feudorum, que i diverfis dominis recogno-

{cuntur, motas ob contnentiam caufz coram fuperi-
orein prima inftantia agitari non pofle, fed utriusque

feudi dominumin fua curia éffe adeundum & in cujus-

que curia litem effedecidendam Cravet. con/. 2 58,7.7.
ur judicavit Cam. Imp. in caufa Hurde contra Hurde
Anno 88, Rofenthal, 4. fend, c.1v. concluf 1.7, 90. ex
quo principio in: caufa Philips Frans von Dammen/
raffen su Faldenfiein contra Herm Wikich von
Sammen Sraffen juFalcFenflein/ ex capite continen-
tizrerumfeudaliom a diverfis dependentium citatio-
nem Anno 1599. fuifle denegaram affirmat Thom.
Michael 77 confil, Klocken zom. 2. confil. 69. ». 9. &
120. ubi receptum tradit, nec rarione rerum fub di-

verfis Jditionibus fitarum omnium fuperiorem fcu
Cam. Imp. ex beneficio continentiz adiri pofie, {ed
in illo foro ranquam principali, actioneny inftituen-
dam cffe fub quo major pars bonorum fita fic Z /7 fidei-
commiffum so-ff-d, indic.quod etiam Cam. 7.Sepremb..
Anno ¢o3.in caufa Remswinfel contra Saar caflando
citationem ex fimili continentia rerum nempe fub di-
verfis Jdictionibus fitarum impetratam obfervifle vi
derur; Contrarium tamen in Cam.Imp,obfervarire-
fert Merckelbachin confil. Klockenzom.x.confil.49. 7,
z5. his verbis: Mol iff niche obn/ vaf: ctliche Dd. roollen
Yafs an Demvpe/ Damajor pars bonorumgefegsn/ obhns
| s angys
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angefehen edliche Siterunter andern Herrfchaffeen bes
griffen/nichte deffoweniger der Procels inloco, ubipo-
tior parsbonorum fica, und gar nicht coram omnium
fuperiore dey Procefs gu erheben fepe.  Dieives] abew
foviclichin praxi gefehen/ die Begenmeinung in Came-
ramehrmals und in neuligfeit practicireiworden/ fo fege
ich auffer sweiffet/ fintemal dififalls duplex continentia
tim rerum, quam perfonarum conveniendarum fich
ereugt/ dDafiman diecitation ex d.L an.gu extheilen/niche
dgifhicultiren werde,

XVIL S [ ceftamentum coram Judice domiciliivel

defunéti'teftaroris vel contradi&oris pro-

ducatur, ille immiffioné decerncre potelt /. wric. €.

wbi de hereditate.ibique Vultey, L. 2, C, d.Interd Frantz
adffib.t.d, judic. n. 73, Menoch, d.rem. 4. n, 402, 1ta

tamen,ut judexloci reifitz requiratur, ut fententiam -

i loco domicilii latamexequatur & liéredem in pofs
feflionem mictat Z,15. 6.1, dere sudic, Vulvej.add. s
#16.92.11. ¢ 50. Thom.Merckelbach. iz confKlocken
tom. 1. confil.10. #,187.6 f¢qq. & tom. r.confil. 83.n,2. 3.
Michacl Graflus /6. 2. fenrentiarum Artic. Transmiffo
9.16.7.6, ¢rfeqq. Richterad h. L. noftram C, v. 294.¢

Jeqq. Menoch, d.remed, 4. n, 40, Hartman. Pratic.
Forens. lib, 2. tit, 1, obf. 7,m. 4. &itajudex requifitus
tenctar {ententiam latam exequi Gail. 44, 1. o6/ 113,
n.6. Necluper Exceptionibus merita caufz eoncers
nentibus cognofcere potelt Gail. &, obf; 112, 2.8 Myn-
fng.cent. 2. 0bf. 69, & decad. 1. refp. 6, n.14.15. Joban,

Wamefius cenr.1. d. confil, 51, Menoch. confil, 676. & d,
Aréufr:jnd. quaft,38. n, 21. *

XX .In hoc remedio / fin.C.non admittitur appel-
| latio {ufpendens : Eft enim caufa calis, qua
| defi-
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defiderat celeritatem, in quibus caufis appellationes
denegantur per tradita Czcllar. Urhl. 7n anmot, ad decif;
Matth.d. Afli&. 261. #.2. & verlamur hic in cafu de-
creti lati ad implorationem officii judicis, 4 quo iti-
dem appellatio vim fufpenfivamnon meretur Matth
d. Aflic. d, decif. 26. Nec non hxe caufa notorié inter
poflefforia momentanea refertur, ut vel hic ratione
appellatio né procedat /. wn.C. /i deMoment poffé/]. fuer.
appell. Joleph. Ludovic, decif. Perufin. 20. num. 9. ¢ 19.
pare.1. Gratian. difcepe, forens. c. 74.1.16. 7 ¢, 310. 7,
64.¢ féqq.Ludovic.Poltins de mandat. manutenent.obf,
100, & probaturtextu evidenti/, 6. C. guor, appell. non
recip. Bald. innofty. L. fin. C. n. 3. innot, Menoch. 4. re-
mied. 4.0, 82.6. Poltius in decif; 216, num. 4. 5. adtraét. d.
Mandatis, . 1dem in Cam, Imp. receptum videre li-
cet apudduosillos Camerales, Bernhard. Wurmfer. 1.
praét.obf.vit. 24,0b( 12, Hartm. Pifk. Prai?. forens, tis.
29.0b[:24.7. 34 4. 5.6. Vid. Stuckius parz. 1. conf. 10. n.
s5. 56. Diftinguit Menoch. d. remed. 4,n. 326.duos
cafus, unus,cum lara eft fententia in favorem fcripti
hzredis, qui petiit immiflionem in pofleflionem ex
hocedito contrareumconventum; Alrer eft, cum
judicatum eft contra a&orem, reo abfoluto; Illo cafus
cft communis opinio,reum conventum appellarenon
pofle a fententia contra fe lata, qua pronunciatum
fuit,hunc hzredem in teftamento {criptum mitten-
dum efle in pofleflionem bonorum teftacoris defuncti
Glofla in werb. miffus noftra l.ult.quam fequuntur Bart:
Bald. Caftrenf. Salicet. quos recenfet Zuchardus hic
nium. 435. fecundo cafu, cam fententiain hoc remedio
pofiefiorio lara fuitpro reo contraa&®orem,qua pro-

nunciatum actorem noncffe mittendum in poffeflio-
| nem
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nem, videtur appellatio non proliibitaJofeph. Ludo-
vic. decif: 201,23, Fatemur equidem famigerabile hoc
adipifcendz pofleffionis remedium ulteriorem tne-
reri confiderationem, verum cum anguftia temporis
& legale aliquod impedimentum , noftrum votum
prafcindat, igitur coaéti vela contrahimus coronidis-
que loco. formulam libelli & f{ententizex A, . fin, fe-

rendz fubjungemus.

Formula Supplicationis
Quam fuppeditat Blume in Supplicat.Ca

meral. num.100.
Pro _
Immiffione ex L. final. C. de Ediét.
D. ADRIANI tollend-
Antvalts

Des Duvchlenchtigen Jurftens und
Heeen / Heven Fo Surften 3u A, und Cdlen)
Herven 3u Z, und B,

Contra

Den Hodacbornen CSeafen und

Heren/ Heven H A, und Edlen Herven
3u der L.

Wurdyl, Faeft/ 1,
| %u« Ehrfi, Durchl, geruben anddigft/ Shroim
Namen des Durchleuche. Fuirfien und Hern/

SHeren E, Sarfion ju A, unterthdnig filstragen
oM
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sulaffen.  Demnathbdie Rdvferl. Rechee/ infonderhei
fum l. }Lxﬁ .C.de Ea'fé’r'%. Jdrﬁui toll, ;:&:mmdgg
bares feript. im poffe(l. mittat. ol und [6blich verordnee/
Daf_twann einem ordentlichen Richeer ein rechimaffig
auffgerichies Leffament / darimen niches aufgeles
fcBees / durchffrichences / aufaclrasics oder auff ¢inige
swelf fchadbaffees oder verdesbies su fehert/ von den day
i emgefesten Srben exhibire,und wimb Richeertiche de-
creurung / auch alfobald wisrcEliche BVerordnung dee

Imumiffion gebesen wixd/ felbige crtheile und su Wered

aevichtes werden foll. |

 Unddann die Wenl, Durchleuchtige Hochacbor:
neSdrRinmmd Frau A. C. Sietin gu A, geborne Gdris
Finnnd Edle Frau suder L. bey ibrem lebent cin Teffas
mene reht befiendiger weife mi¢ adhibireen 7, Teftas
ments - Seugenm/ umd in deven perfofilicher Seacnmare
g feBerund anboren gethaner iBrey Sreldrung/ Unter?
febwiffe und Sicgel aufFaerichtet/ dagn folches durch.cis
nen Kdpferl, Notarium fame 2. Snftruments-3cugen
in publicam'formam redigiren/und dann in die Surfil.
A. Regicrung Cangley su B. mlinuirenund binderlegen
laffen/ fircersmitifrem Chriftfel. Lodt beffdtiges/ nach
wekchenr e daffclbe i bemeldee Cangley anff filrgans
gene Bevflandigungund Deruffen der Frau Tcltaeri-,
cin ' Derrn Bruder und Frau Schivefier / und in devo
beederfeits abgeordnetey Segenwart eroffues/ Sigel und
Unterfehyriffeen in und aufferbald gans unverfebee bes
funbden/ alfo gerichetich abgelefen / umd Dardiber beboriges
Cangeley Protocollum gehalten/ Anmwalts anadiges
Joery Principal aber/ Oex Qureh leuchtige Jurft jpu__ub _
| 17
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Here/ Herr E, Farfi it A, alsder Frau Teltatricin €4
Begemiabl/ su deren eimigen Univerfal Erben inftituice
undeingefestworden/sic folches aufi demOriginal; Fes
flament und benebenft auffgerichécm Inftrament fub
Jit. A. tiebenft dem Protocollo Jit. B. fldrlich erfieller/
und der Augenfehein dag einiger SNangel oder ebres
chenan befagtam auffgerichteten Teffamene und fepten
Willens-dilpoliionnichtangutrefferr, - . .
Als bittet . Faarfil. Surchls Anwalt im Nanters
feincs gnddigen Herrn Principaln’unterthdnigh / Sie
anadiaft geruben/ dicImmifflioninbonadefun@z Do-
minz Teltatricis, ubicunque illa fita fint, anddiaff su
erfeninen/in [pecic aber und benebenfiy fintemal fich anz
noch fein’ Contradictor angebent oder difpurar epyeget
die Immifliondakhin jn exprimiren/ daf Anwalts qnds
digfterms Suirflen undNerrn/ vor dem Hochgebobrien
Srafernund Derrn/ Herrn A.Gvaferund Sdlen Hesen
suder L. der rau Teitatricin Herrn Brudesn die Shes
aelder/ fo Jhro Srdifl. Sn. nockh in Ndudbew Lund was
et [onfiennoch bey und Binter fich / fo der Sram Teltacri-
cin juftandigund gehorig gewefen/ unauffgelalion auf-
gefolgtmerde,  Oariber e '

F?)rmifl 2 Sentensi

Exb. Lfin.in Cam. Imp.gJam. Ao.1571. late.
quareterturin cogfs Klocken.zom 3. 7.65,in fins,

@“ﬂ Sachen I. T und ®. 3. Appellanten: con-

tra P. B. und €. @i Vormunds: Namep Ap-
pelace, QWeyland A. M. Lrrlaflenfchaffe Betref:
| fend/

w
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fend / ift auff vorgehende sechtsbelchmmg auch allem
LVorbringen nach su recht exfent/ dap durch Richter vos
riges Inltancz dbel procedircund geurebeilt/ wol das
pen appellire, und esmeldee Appellanten auff Wops
bracht Teflament / vorgervendice Sinped obnverhing
pertin di¢ Poflelion befagtes reftivepin verlaffene Sires
gu ibrem Aneheil einjufesen/ alf wit fic auch in Diefelbe
smmicciren und einfegen/ die Serichistofien allenthalz
bert auffgelauffen auf bewegenden Usfachen gegencinans
Ory compenlirend und vergfeichendy jedoth den Appel-
dacen iy Spruch! in peticorio obubemonmen 4
,I'Dllbmlsgfmﬂ K¢
YO.
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